Cumhuriyet Ilahiyat Dergisi - Cumhuriyet Theology Journal
ISSN: 2528-9861 e-ISSN: 2528-987X
December / Aralik 2018, 22 (2): 783—805

Childhood And Child Marriage in Islamic Law

Islam Hukukunda Cocukluk ve Cocuk Evliligi

Oguzhan Tan
Dr. Ogr. Uyesi, Ankara Universitesi, ilahiyat Fakiiltesi, islam Hukuku Anabilim Dali
Assistant Professor Dr., Ankara University, Faculty of Divinity, Department of Islamic Law
Ankara, Turkey
oguzhantanank@gmail.com
orcid.org/0000-0002-0657-1352

Article Information / Makale Bilgisi
Article Types / Makale Tiirii: Research Article / Aragtirma Makalesi
Received / Gelis Tarihi: 13 August /Agustos 2018
Accepted / Kabul Tarihi: 27 October / Ekim 2018
Published / Yayin Tarihi: 15 December / Aralik 2018
Pub Date Season / Yaym Sezonu: Aralik/December
Volume / Cilt: 22 Issue / Say1: 2 Pages / Sayfa: 783—805
Cite as / Ataf: Tan, Oguzhan. “Childhood And Child Marriage in Islamic Law [islam Hukukunda ¢o-
cukluk ve Gocuk Evliligi]”. Cumhuriyet flahiyat Dergisi-Cumhuriyet Theology Journal 22/2 (December
2018): 783—805. https://doi.org/10.18505/cuid.453039
Plagiarism / Intihal: This article has been reviewed by at least two referees and scanned via a
plagiarism software. / Bu makale, en az iki hakem tarafindan incelendi ve intihal icermedigi teyit
edildi.
Copyright © Published by Sivas Cumhuriyet Universitesi, llahiyat Fakiiltesi / Sivas Cumhuriyet
University, Faculty of Theology, Sivas, 58140 Turkey. All rights reserved. www.der-
gipark.gov.tr/cuid



784 | Oguzhan Tan, Childhood and Child Marriage in Islamic Law

Childhood and Child Marriage in Islamic Law

Abstract: Though the child marriage has been a social phenomenon known and practiced in dif-
ferent societies throughout history, it has recently been all the more offensive to modern sensi-
bilities. Until the last two centuries, children did not enjoy an exceptional status entitling them
to differential treatment before the judiciary in the European legal thought. On the other hand,
Islamic law took pioneering steps in according children a special legal status. One can see that
even the early books of Islamic jurisprudence were full of highly technical details on different
stages of physical and mental development of human being along with legal provisions resulted
from each stage. Despite this early awareness of child rights, the child marriage phenomenon
was seen in both Islamic societies and Islamic law. Because Islamic child law has remained deeply
influenced by the cultural aspects of the period in which it first emerged, and these aspects have
continued to serve as the basis of child law in Islamic jurisprudence across the Muslim world.
This study attempts to demonstrate some excessive interpretations through which jurists tradi-
tionally argued for child marriage and read the relevant verses more coherently with their tex-
tual context.

Summary: Developing a one-size-fits-all definition of the term “child” is more difficult than one
might think. That is why there might be seen a palpable dissatisfaction among the scholars of
childhood studies with a child definition made by any social discipline. On the other hand, Islamic
law has from the very beginning had a detailed theory of child law. According to Islamic legal
thought, humans pass through three stages of development between birth and adulthood: mi-
nority, puberty, and mental maturity. All the schools of Islamic law agree that children are mi-
nors [saghir] from birth to puberty. Minors must have legal representatives to manage their pos-
sessions in their best interest. Jurists had a large consensus on a guardian’s, and especially a fa-
ther’s and paternal grandfather’s, authority to compel the minor children in his care (al-wildya
al-mujbira), such that he can even give them in marriage to whomever he sees fit. However, such
abetrothal is perceived to be a preliminary contract that does not directly result in a joint marital
life. In premodern Islamic history, only a few early scholars such as Ibn Shubruma (d. 144/761),
>Abii Bakr al-Asamm (d. 200/816), and ‘Uthman al-Batti (d. 143/760) were categorically against
the marriage of minor children.

In Hanafi opinion, girls and boys who have reached puberty with a sound mind (as being agil and
dqila), are then free of guardianship in terms of marriage, which means that they are able to con-
clude their marriage contract themselves. But the guardian still holds the right to proceed legally
against marriage if he finds it inappropriate. The other three Sunni madhhabs differentiate be-
tween male and female: while a male can make a marriage contract by himself after puberty a
female remains perpetually under guardianship. Shafi‘i school believes that the legal cause re-
quiring guardianship (virginity) still exists, so, the guardian keeps holding his compulsory au-
thority to marry girls off, and that obtaining her consent is just complimentary rather than nec-
essary for the validity of her contract. It is not a requirement of marriage to acquire rushd or to
complete the process of physiological maturation.

Traditional Islamic law has not exhibited any divergence from its pro-early marriage position
until modern times. The 1917 Ottoman Decree of Family Law, issued a set of unprecedented rul-
ings: First, in order to be capable of marriage, a male had to have reached the age of eighteen,
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and that a female had to have reached the age of seventeen. A boy under the age of eighteen had
to obtain a judge’s permission to marry, and a girl under the age of seventeen was required to
have both the consent of her guardian and the permission of a judge. It further added that a boy
under the age of twelve and a girl under the age of nine could never be married off.

Although neither of logical context and syntactical structure serves them, jurists have used some
Qur’anic verses (al-Nisa 4/3-6, al-Nisa 4/127, al-Talaq 65/4) in support of child marriage. How-
ever, this article tries to bring a more coherent interpretation to these verses. It also asserts that
the Qur’an does not overtly facilitate the child marriage but, in fact, the scholars premise their
pro-child marriage stance on some strained interpretations which are pretty acceptable to the
cultural setting of their time.

The narrative about ‘Aisha’s early marriage to the Prophet is another argument. This narrative
is strongly believed to be authentic, however, very few jurists have referred to it arguably be-
cause they didn’t want to talk about the privacy of prophet or they were critical about the au-
thoritativeness of narration. Taking a closer look at the narrative one can notice a significant
negativity at the turn of phrase. Because ‘Aisha talks about physiologically and psychologically
adverse conditions surrounded her in a fashion pleading for mercy and empathy of the audience.
According the details came up in the narrative, while she was innocently playing with her friends,
‘Aisha was suddenly taken out of the swing knowing nothing about what would happen next.
Narrative seems to impose not only permissibility of child marriage but also overstates that chil-
dren must be obedient and resilient for marriage even in inappropriate conditions. The narrative
is technically a kind of khabar al-wahid (one transmitter's report). So, even though it has a histo-
riographical significance, it lacks the quality of being evidence for the religious provisions. Be-
cause she is not transmitting in this narrative an official statement of the prophet, so to say, on
the issue; but she is talking about an event that she was exposed.

Keywords: Islamic Law, Child Marriage, Early Marriage, Betrothal, Child Law, Wilaya Mujbira,
Guardianship, Child, Marriage, Qur’an, Tafsir.

fslam Hukukunda Gocukluk ve Gocuk Evliligi

0z: Cocuk evliligi, tarih boyunca farkli toplumlarda bilinen ve uygulanan sosyal bir olgu olsa da
son zamanlarda, modern duyarhliklar giderek daha fazla rahatsiz eden bir hal almistir. Son iki
asir Sncesine kadar, Avrupa hukuki diistincesinde ¢ocuklar yarg éniinde farkli bir muamele gor-
melerine imkan veren istisnai bir statiiye sahip degildi. Diger taraftan, islam hukukunun ¢ocuk-
lara, 3zel bir hukuki statii kazandirma konusunda baz éncii adimlar attigini séyleyebiliriz. Nite-
kim, en eski Islam hukuku kitaplarinin bile, insanin fiziksel ve zihinsel gelisim asamalarina ve her
bir asamada ortaya ¢ikan hukuki hiikiimlere dair son derece teknik ayrintilarla dolu oldugunu
gorebiliriz. Ancak ¢ocuk haklar1 konusundaki bu erken farkindaliga ragmen, cocuk evliligi olgusu
hem Islam toplumlarinda hem de islam hukukunda kendini gésterebilmistir. Ciinkii, islam cocuk
hukuku, ilk ortaya ¢iktig1 dénemin kiiltiirel sartlarindan ciddi sekilde etkilenmistir. Ustelik bu
kiiltiirel sartlar, Islam diinyas1 boyunca islam ¢ocuk hukukunun temel zemini olma islevini siir-
diire gelmistir. Bu ¢alisma, alimlerin ¢ocuk evliligini delillendirmek {izere yapageldikleri baz
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asir1 yorumlari ortaya koymaya ve konuyla ilgili dyetleri metinsel baglamiyla daha uyumlu bir
sekilde okumaya ¢alismaktadir.

Ozet: Her baglam icin gecerli olabilecek, standart bir cocuk tanimi yapmak gériindiigiinden daha
glictiir. Bu nedenle ¢ocuk arastirmalari sahasinda ¢alisan akademisyenlerin, muhtelif sosyal di-
siplinler tarafindan yapilacak herhangi bir ¢ocuk tarifi konusunda memnuniyetsizlik iginde ol-
masi dogaldir. Diger yandan, islam hukukunda bastan beri ayrintili bir cocuk hukuku teorisi mev-
cuttur. Islam hukuk diisiincesinde, insanlar dogum ile yetiskinlik arasindaki gelisim déneminde
{ic asamadan gecerler: Cocukluk (kiiciikliik), bulug ve riist. Biitiin fikith mezhepleri, insanin do-
gumu ile ergenligi arasindaki dénemde kiigiik cocuk sayilacagi kanaatindedirler. Bu ¢ocuklarin
mallarinin en iyi sekilde idare edilebilmesi icin yasal temsilcileri bulunmak zorundadir. Fakihler
¢ocugun velisinin, 6zellikle de baba veya baba tarafindan dedenin, vel4yeti altindaki kiigiik ¢o-
cuklar tizerinde miicbir bir yetkisi oldugu (veldyet-i miicbire) konusunda genis bir fikir birligine
sahiptirler. Buna gore veliler, velayetleri altinda bulunan ¢ocuklari uygun gérdiikleri kisilerle ev-
lendirme yetkisine de sahiptirler. Fakat zaman zaman besik kertmesi olarak da anilan bu uygu-
lama bir 6n s6zlesmeden ibarettir. Yani bu sézlesme dogrudan dogruya fiziksel boyutlari da olan
miisterek bir evlilik hayatini mesru kilmamaktadir. Giinkii cinsel hayatin ancak bulugdan sonra
gerceklesmesi dn goriilmektedir. Modernite dncesi islam tarihi boyunca, ibn Subrume (&.
144/761), Eb(i Bekr el-Esamm (8. 200/816) ve Osman el-Bett? (6. 143/760) gibi bir kag fakih disinda
kiigiik cocuklarin evlenmesine kategorik olarak karsi ¢ikan kimselere pek rast gelinmemektedir.

Hanefi mezhebinde, herhangi bir zihinsel 6zrii olmaksizin buluga eren erkek ve kiz ¢ocuklar ev-
lilik konusunda miicbir vel4yetin kapsami disina ¢ikarlar. Bu, evlilik sézlesmelerini bizzat gercek-
lestirebilecekleri anlamina gelmektedir. Fakat veli, uygunsuz buldugu evlilige karsi dava agarak
bunu yarg yoluyla gecersiz kilma yoluna gidebilir. Diger ti¢ Sunni mezhep ise erkek ve kiz cocuk-
lar arasinda bir ayrim yapar: Buluga eren erkek kendi evlilik akdini yapabilme hakkin elde eder-
ken aym durumdaki kiz cocuklar veldyet altinda kalmaya devam ederler. SafiP mezhebine gore,
velayeti gerekli kilan illet (bekaret) hala gecerliligini korumaktadir. Dolayisiyla veli, kizlar1 ev-
lendirme konusundaki icbari yetkisini elinde tutmaya devam etmektedir. Bu durumda kizin riza-
sinin alinmasi, akdin gecerliligi icin sart olmaktan ziyade sadece nezaket geregidir. Riiste ulasmak
veya fizyolojik olgunlagsma siirecini tamamlamak ise islam hukukunda evlilik i¢cin sart gériilme-
migtir.

Modern zamanlara kadar geleneksel Islam hukukunun erken evlilik lehinde gésterdigi bu yakla-
simda herhangi bir degisiklik olmamustir, 1917 yilinda ¢ikan Hukuk-1 Aile Kararnamesi daha dnce
benzeri goriillmemis bir dizi diizenleme getirmistir: {lk olarak, evlilik yasi erkek icin on sekiz kiz
icin ise on yedi olarak belirlenmistir. On sekiz yasin altindaki erkeklerin hakimden evlenme izni
almasy; on yedi yasindan kiigiik kizlarin ise hem veli onay1 hem de hakim iznine sahip olmas:
zorunlu hale getirilmistir. On iki yasin altindaki erkekler ile dokuz yasindan kiigiik kizlarin ise
asla evlendirilemeyecegi kararlastirilmustir.

Mantiki baglam ve sentaktik yapi elverisli olmamasina ragmen fakihler ¢ocuk evliligini destekle-
mek {izere bazi Kur’an yetlerine (Nisi 4/3-6, Nisd 4/127, Talak 65/4) referansta bulunmuglardir.
Makale iceriginde detayli sekilde aciklandig tizere zorlama yorumlamalarda bulunmuglardir. Bu
makale, s6z konusu 4yetlere daha tutarli bir yorum getirmeye calismaktadir. Aym sekilde,
Kuran'm c¢ocuk evliligini kolaylastirict bir tavir igerisinde olmadigii, ¢ocuklarin
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evlendirilebilmesi yoniindeki yaklasimlarin tarihsel ve kiiltiirel sartlara bagli olarak yapilan baz
zorlama yorumlara dayandigin ileri stirmektedir.

Hz. ‘Aise’nin Hz. Peygamber ile oldukca erken bir yasta evlendigine dair nakledilen rivayet de
konuyla ilgili olarak ileri siiriilen baska bir argiimandir. Bu riviyetin sahih olduguna inamlmak-
tadir. Buna ragmen ilging bir sekilde bu riviyet ¢ok az fakih tarafindan kullanilmistir. Bunun se-
bebi, fakihlerin Hz. Peygamberin mahremiyetinden bahsetmek istememeleri olabilir. Riviyetin
hiicciyeti konusuna kuskuya kapilmis olmalar1 da miimkiindiir. S6z konusu riviyete daha yakin-
dan bakildiginda, ifadedeki menfi iislup hemen dikkat cekmektedir. Ciinkii rivayette Hz. ‘Aise, Hz.
Peygamberle evlendigi giinii anlatirken stirekli olarak fizyolojik ve psikolojik agidan olumsuz ko-
sullardan bahsetmektedir. Nitekim Hz. ‘Aise birden bire oynamakta oldugu salincaktan alinmakta
ve kendisinin de bilmedigi bir yere dogru gotiiriilmektedir. Rivayet, sadece gocuk evliliginin ce-
vazini ortaya koymakla yetinmemekte, sanki ayni zamanda ¢ocuklarin uygunsuz kosullardaki ev-
lilik taleplerine bile itaatkar olmalari gerektigini salik vermektedir. icerik yaninda teknik olarak
bakildiginda bu rivayet, haber-i vahiddir. Ciinkii rivayet, sadece Hz. ‘Aise tarafindan bilinebilecek
detaylar1 icermektedir. Tarihi agidan bir 6neme sahip olmasina ragmen dini hiikiimlere kanit
olma niteliginden yoksundur. Giinkii bu rivayette, ravi konuyla ilgili Hz. Peygamber’e ait resmi
bir agiklamay1 nakletmemekte; sadece kendi zaviyesinden maruz kaldig1 bir durumdan bahset-
mektedir.

Anahtar Kelimeler: islam Hukuku, Cocuk Evliligi, Erken Evlilik, Besik Kertmesi, Cocuk Hukuku,
Velayet-i Miicbire, Veldyet, Cocuk, Evlilik, Kur’an, Tefsir.

1. INTRODUCTION: THE COMPLEXITY OF CONCEPTIONS OF CHILD AND CHILDHOOD

“All people, when they see a toddler about to fall into a well, feel compassion for the
child,” wrote Mencius (371-289 BC), the famous Confucian philosopher. However, conceptualiz-
ing the child as an academic subject seems much more complex and confusing than having one’s
heart go out to a toddler in peril.

In his seminal work, P. Ariés propounds that the idea of childhood did not exist in medi-
eval societies, simply because, to him, there was no place for childhood in the medieval world.?
This is not to say that children were neglected and deprived of their parents' affection,® but to
suggest that an awareness of the particular nature of childhood was lacking. Ariés’s thesis draws
on French materials e.g. paintings, diaries and, school curricula; but was widely interpreted as
common to most European® or Western® societies. English reformer T. Becon’s question “what is
a child or to be a child?” in 1550 might be considered an early mark of such a curiosity about child

! Mencius, Trans. D. C Lau (New York: Penguin Books, 1970), 2A6.

*  Philippe Ariés, Centuries of Childhood, Trans. Robert Baldick (New York: Alfred A. Knopf. 1962), 33.

®  P. Ariés, Centuries of Childhood, 128.

*  Alan Prout, The Future of Childhood (London: RoutledgeFalmer, 2005), 9.

> Linda A. Pollock, Forgotten Children: Parent-Child Relations from 1500 to 1900 (Cambridge: Cambridge
University Press. 1983), 2.

www.dergipark.gov.tr/cuid



788 | Oguzhan Tan, Childhood and Child Marriage in Islamic Law

as a study subject in the Western scholarship.® Ariés describes the realization that children are
not merely miniature adults as discovery of childhood” while Cunningham chooses a bolder de-
scription in the title of his book The Invention of Childhood. On the other hand, some recent studies
have challenged Aries’s thesis® and criticized him for drawing on limited sources.’

Even though the invention of childhood as a cultural category has triggered the contem-
porary progress,'® there is still a palpable dissatisfaction among the scholars of the field with the
way in which the social disciplines dealt with childhood." The perpetual ‘nature-culture dichot-
omy’ is a primary difficulty one would inevitably find in making up an idea of child: On one hand,
child has a physiological disposition that would undergo a process of development, what brings
about a theory of “phases” or “stages”."” On the other hand the childhood might be seen as a
cultural construct visible in shifting attitudes toward and about child within a particular cultural
environment.” In this regard, Cunningham said that if children themselves have in some ways
changed over time, much more subject to change have been ideas about childhood."

Perhaps it is because of the elusiveness of the term that, out of the three international
reference texts adopted by United Nations that are particularly concerned with children’s rights,
neither the Geneva Declaration (1924) nor the Declaration of the Rights of the Child (1959) offer
a definition of what a child actually is. Attempting to address this deficiency, the third and last
text, the Convention on the Rights of the Child (1989), came up with the following definition: “For
the purposes of the present Convention, a child means every human being below the age of eight-
een years unless under the law applicable to the child, majority is attained earlier.” This age-
based definition, in fact, is more circumspect than might appear. The Convention presumably
added this proviso to allow countries that already had some other firmly established concepts of
the child in their national legal codes, which are hard to change, to sign the Convention as a
starting point for a true adaptation to come later.

2. THREE STAGES OF PHYSICAL AND MENTAL DEVELOPMENT OF HUMAN BEING AND
CHILD MARRIAGE IN ISLAMIC LEGAL THOUGHT

Islamic law has from the very beginning had a detailed theory of child law drawn from
the Qur’an, prophetic tradition, and common custom. It was pioneering in according children a

¢ Hugh Cunningham, The Invention of The Childhood (London: BBC Books, 2006), 12.

7 Ariés, Centuries of Childhood, 33.

Albrecht Classen, “Philippe Ariés and the Consequences: History of Childhood, Family Relations, and

Personal Emotions: Where do we stand today?”, Childhood in the Middle Ages and Renaissance (Berlin: Walter

de Gruyter, 2017), 4-7.

> Pollock, Forgotten Children 2-12; Also see; S. Shahar, Childhood in the Middle Ages (London: Routledge,
Chapman & Hall, 1990).

10 Bruce Bellingham, “The History of Childhood Since the ‘Invention of Childhood” Some Issues in the
Eighties”, Journal of Family History 13/3 (1988): 348.

1 Prout, The Future of Childhood, 1.

John Demos, “Developmental Perspectives on the History of Childhood.” The Journal of Interdisciplinary

History 2/2 (Autumn 1971): 318.

3 Sandra Smidt, The Developing Child in The 21% Century (London: Routledge, 2006), 4.

" Cunningham, The Invention of The Childhood, 13.
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special legal status; however, this theory of child law has remained deeply influenced by the cul-
tural aspects of the period in which it first emerged. According to this classical perspective, hu-
mans pass through three well-marked stages of development between birth and adulthood: mi-
nority, puberty, and mental maturity. Scholars talked about marriage issues with relation to each
of these stages.

2.1 Minority [Sighar] and Marriage

All the schools of Islamic law agree that children are minors (saghir) from birth to pu-
berty" and that during this period, they enjoy an exceptional status. First, the Islamic judicial
system does not treat them like adults regarding corporal punishment.' Yet, any restitution for
material damages or injuries resulting from a minor’s offenses is deducted from his wealth and
paid by their legal representatives.'”” Minors can inherit property, because getting inheritance is
certain to be in their pure favor.” In fact, the heirs do not have right to disclaim their inheritance
inIslamic law.” In addition, though they are encouraged to develop the habit of performing pray-
ers and other religious rituals, they are not obliged to do s0.”®

Minors must have legal representatives to manage their possessions in their best interest
and provide them with care, shelter, maintenance, and education. Because of the natural affec-
tion (ghayra tabiyya]** towards his children the father is the natural guardian of them. In case of
the father’s death, the duty of guardianship devolves upon other surviving male members of the
family in a regular order, starting with male ascendants like paternal grandfather and great-
grandfather, continuing with brothers, sons of brothers, paternal uncles, and extending to pa-
ternal cousins.”” This order might vary from one madhhab to another.” As a rule, mothers and
other female members of the family do not have a natural right of guardianship in terms of

5 Ibn ‘Abidin, Radd al-muhtar ‘ala al-Durr al-mukhtar (Beirut: Dar al-Fikr, 2000), 5:153; Ibn Hajar al-‘Asqalani,
Fath al-bari sharh Sahih al-Bukhari (Beirut: Dar al-Ma‘rifa. 1379h.), 13:9.

16 <Abdulazizb.’Ahmad b. Muhammad al-Bukhari, Kashf al-’asrar, ed. ‘Abdullah Mahmiid Muhammad ‘Umar,

1. ed (Beirut: Dar al-Kutub al-‘Ilmiyya, 1997), 4:339; >’Ahmad Fathi Bahnasi, al-Mas’iliyya al-jinaiyya fi al-

figh al-Islami (Cairo: Dar al-Shiiriig, 1988), 270-271.

Ali b. Muhammad al-Pazdawi, Kanz al-wusiil ild ma‘rifa al-’usil (Karachi: Matbaa Jaweed Press, nd.), 324.

8 Sa‘duddin al-Taftazani, Sharh al-Talwih ‘ald al-Tawdih, ed. Dhakaria ‘Umeirat, 1. ed (Beirut: Dar al-Kutub
al-‘Ilmiyya, 1996), 2:339.

¥ Tbn ‘Abidin, Radd al-muhtar, 6:758; ‘Ali Haydar, Durar al Hukkam sharh Majalla al-’ahkam, ed. and Trans.

Fahmi al-Husayni (Beirut: Dar al-Jil, 1411/1991), 4:96.

>Abi al-Muzaffar Mansiir al-Sam‘ani, Qawati¢ al-’adilla, ed. Muhammad Hasan Muhammad Hasan, 1. ed

(Beirut: Dar al-Kutub al-‘Ilmiyya, 1999), 2:376.

# shihabuddin al-Qarafi, al-Dhakhira, ed. Muhammad Hajji (Beirut: Dar al-Gharb, 1994), 4:223.

2 <Abdulmalik b. ‘Abdullah b. Yisuf al-Juwaini, Nihdya al-matlab fi diraya al-madhhab, ed. ‘Abdulazim

Mahmiid al-Dib (Dar al-Minhaj, 2007), 12:45-46; >Abii al-Hasan al-Mawardy, al-Hawi fi figh al-Shafii (Beirut:

Dar al-Kutub al-‘Ilmiyya, 1994), 4:208; Zayn al-‘Abidin Ibn Nujaym, al-Bahr al-raiq sharh Kanz al-daqaiq (s..,

Dar al-Kitab, nd.), 3:127; Muhammad b. ‘Abdullah al-Khurashi, Sharh Muhtasar al-Khalil (Beirut: Dar al-Fikr,

nd.), 3:180.

For a compared account of the jurists’ disagreement about the order of guardians, see; ‘Abdurrahman al-

Jazari, al-Figh “ala al-madhahib al-’arba‘a (Beirut: Dar al-Turath al-‘Arabi, 1969), 4:26-27.

20

23
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marriage* except that a woman holds the right to keep her minor children upon divorce or her
husband’s death.” Nevertheless, this kind of custody (hadana) is limited to the child’s care and
maintenance only, and does not give her the ability to enter into contracts on behalf of her
child.?

A guardian may assign custodianship of the child to a trustworthy unrelated third party
(wast/custodian) in his lifetime or in the event of his death.” If a child’s legal guardian dies with-
out leaving behind another legal guardian or appointing a custodian, the competent court en-
trusts the custodianship to somebody else whom it views as eligible.”® However whether their
authority is restricted to providing the wards with care and control or extends making the deci-
sion of marriage on behalf them is disputed among the jurists.”

The practice widely known today as “betrothal in the cradle” might be seen by many or-
dinary Muslims as repugnant to human values. However, schools of Islamic law have had a strik-
ingly large consensus on a guardian’s, and especially a father’s and paternal grandfather’s,” au-
thority to compel the minor children in his care (al-wildya al-mujbira),** such that he can even give
them in marriage to whomever he sees fit.** In their theory of al-wilaya al-mujbira, scholars refer
to ijbar (compulsion) a lawful use of authority or influence to force a person to act as required.”®
Interestingly, the word jabira, derived from the same root as ijbar, refers to a piece of wood or
other material used to immobilize a broken bone, forcing it to stay in its proper place for heal-
ing.** This etymological background implies that ijbar is a necessary or, at least, permissible use
of force to set things right. Accordingly, a guardian’s authority to compel a minor in his care is

#  <Abl al-Walid Muhammad b. >Ahmad Ibn Rushd, al-Bayan wa al-tahsil, ed. Muhammad Hajji (Beirut: Dar
al-Gharb al-Islami, 1988), 4:311; Muhammad al-Khatib al-Shirbini, al-’Iqna* fi hall elfaz °Abi shija (Beirut:
Dar al-Fikr, 1415h.), 2:409.

»  Tbn Nujaym, al-Bahr al-rdiq, 3:127.

% >Ahmad b. Muhammad al-Sawi, Bulgha al-salik li *aqrab al-masalik, ed. Muhammad ‘Abdussalam Shahin

(Beirut: Dar al-Kutub al-‘Ilmiyya, 1995), 2:230.
#7 <Ali Haydar, Durar al-hukkam, 1:52.
% Tbn Nujaym, al-Bahr al-rdig, 8:529.
¥ Muhammad b. >Abi Sahl al-Sarakhsi, al-Mabsiit (Beirut: Dar al-Ma‘rifa, nd.), 4:405; ‘Alau‘ddin al-Kasani,
Badai al-sandi fi tartib al-sharai¢ (Beirut: Dar al-Kitab al-‘Arabi, 1982), 2:252.
The scope and limits of compulsory authority of other guardians e.g. uncles and brothers are
controversial among the juristconsults. See for an detailed account: ‘Abdulaziz al-Bukhari, Kashf al-’asrar,
4:89; Muhammad b. >Ahmad Ibn Juzay, al-Qawanin al-fighiyya (s.l., s.n., nd.), 133-134; >Abil ‘Umar Yasuf b.
‘Abdilllah Ibn ‘Abdilbar al-Nemr, al-Kdfi fi figh *ahl al-Madina, ed. Muhammad M. *Uhayd (Riyad: Maktaba
al-Riyad al-Haditha, 1980), 2:523; Mawardi, al-Hawi, 9:53.
As Ibn Nujaym puts, “guardians have an proper authority of marrying both male and female minors off”,
Zayn al-‘Abidin Ibn Nujaym, al-’Ashbah wa al-nazair (Beirut: Dar al-Kutub al-Ilmiyya, 1980), 176: Ghazzali
also states that “father and grandfather enjoy a compulsory authority”, AbG Hamid al-Ghazzali, al-Wasit
fi al-madhhab, ed.’Ahmad M. Ibrahim, Muhammad M. Tamer, 1. ed (Cairo: Dar al-Salam, 1417h.), 5:68.
2 Muhammad Shaybani, al-Hujja, 3:123; Ibn ‘Abdilbar, al-Kafi, 2:521; Dhakaria al-’Ansari, *Asna al-matalib fi
sharh rawd al-talib (Beirut: Dar al-Kutub al-‘Ilmiyya, 2000), 4:164.
For comparability of the power of guardians to that of judges, see; Kasani, Badai¢, 2:316.
** °Abl Bakr Muhammad b. el-Hasan Ibn Duraid, “Jabr”, Jamhara al-lugha, ed. Ramzi Munir Ba‘albaki, 1. ed
(Beirut: Dar al-Ilm li al-Malayin, 1987), 1:265.
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considered very similar to the sanction power of judges. Incidentally, juristconsults use the term
mulzima (legally-binding) too instead of mujbira (compulsory).*”®

The child’s consent to such a marriage is not required, for he or she is not at a proper age
to evaluate benefits or harms of such a deal*®, whereas the father, having both life experience and
an ‘unquestionable compassion’ (shafaqa jaliyya)*” for his child, is eligible to make decisions about
many aspects of his child’s life, including marriage. However, such a betrothal is perceived to be
apreliminary contract that does not directly result in a joint marital life. That is why the guardian
cannot hand over (taslim) the child to the other party before she reaches puberty, for only after
she reaches puberty can they have an intimate relationship.”® But it is important to note that the
children who have reached puberty do not have the right to rescind (khiyar al-buliigh) the con-
tract made by their fathers.”

Though they never acquired a considerable following at any point in premodern Islamic
history, a few early scholars such as Ibn Shubruma (d. 144/761), >Abti Bakr al-Asamm (d. 200/816),
and ‘Uthman al-Batti (d. 143/760) are reported to have been categorically against the marriage
of minor children.® Ibn Hazm agrees with them on males but not females.*" Al-Sarakhsi (d.
483/1090), in a chapter he composed clarifying the Hanafi perspective on child marriage, sums
up the arguments of Ibn Shubruma and al-’Asamm as follows:

“The natural purpose of marriage is obtaining sexual satisfaction. Also, its religio-legal
[shar] purpose is reproduction. Being a child, however, negates both purposes. ... A mar-
riage contract made for perpetuity is intended to require its legal consequences only after
puberty. Thus, nobody has right to confine children (to marriage) before their time (of

majority), for there will be no guardianship authority over them after the puberty.”*?

For al-Sarakhsi, these arguments are so foolhardy that he adds: “’Abt Bakr al-’Asamm
must have been deaf [al-’Asamm literally means ‘deaf’], for he seems not to have heard the had-
iths” about the prophet’s marriage to ‘Aisha when she was six years old and his bedding her when
she reached the age of nine, not to mention other narrations about the early marriage practices
of the prophet’s companions.*

Hanafi scholar al-Zayla‘i (d. 743/1342) writes that the permissibility of child marriage was
reportedly accepted by ‘Umar, “Ali, the ‘Abadila (four highly respected jurists named ‘Abdullah
who were all companions of the prophet), and >Abti Hurayra, whose conviction alone is sufficient.

% al-Kasani, Badai‘Badai‘i, 2:316.

Ibn NujaymNujaim, al-Bahr al-raiq, 3:118.

3 al-Qarafi, al-Dhakhira, 4:223.

*  Ibn ‘Abidin, Radd al-muhtar, 3:66.

*  al-Shaybani, al-Hujja, 3:141.

0 Muhammad °Abi Zahra, al-’Ahwal al-shakhsiyya (s.1.:Dar al-Fikr al-‘Arabi, 1956), 109.
" >Abl Muhammad Ibn Hazm, al-Muhalla bi al-athar (Beirut: Dar al-Fikr, nd.), 9:44-45.
4 al-Sarakhsi, al-Mabsiit, 4:212.

#  al-Sarakhsi, al-Mabsiit, 4:212.
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He also mentions al-Karkhi’s claim that all the companions were agreed on the permissibility of
minors’ marriage.**

2.2. Puberty [Buliigh] and Marriage

Historically, puberty in nearly all societies has been one of the markers of the end of
childhood.® In Islamic Law, puberty (buliigh), relates to physical changes rather than psycholog-
ical maturation. Pubescent boys and girls (baligh and baligha), if they are mentally healthy (agil-
dqila), are considered majors (kabir-kabira) in Islamic Law.

Children are recognized as having reached puberty in one of two ways: The first involves
signs of physiological changes to their bodies, such as having wet dream and gaining a capacity
of ejaculation (al-inzal) or actual impregnation (al-ihbal) for a boy as well as starting to menstru-
ate, having wet dream and being pregnant for a girl.* Having wet dream and menstruation are
recognized as true and valid markers of puberty only after the age of nine years for girls and the
age of twelve years for boys. Earlier signs are not taken into consideration.”” The second is re-
served for those children who are considerably late in displaying these signs; in such cases, a
child is deemed to have reached puberty when he or she turns a certain age. According to *Abti
Hanifa, the onset of puberty may take until the age of eighteen for boys and seventeen for girls,
but not no longer.*® However, in the most commonly accepted opinion among the Hanafi jurist-
consults, >Abt Yasuf and Muhammad al-Shaybani*® deem the age of fifteen as the maximum age
of puberty for both genders in an agreement with Shafi‘is*® and Hanbalis.” The juristconsults of
the Imamiya mostly tend to set the ages of fifteen and nine as the maximum limits for boys and
girls, respectively.” Maliki scholars differ in that they offer a longer list of signs of physiological
changes to the body that includes such things as the growth of pubic hair, body odor, and voice
changes.” In cases where none of these signs develop, the Maliki juristconsults consider the age
of eighteen as the age of majority for both males and females.**

The International Islamic Figh Academy,” sets the maximum age for the onset of puberty
at fifteen years. They state that pubescent boys and girls are religiously responsible for perform-
ing prayers and rituals; however, in terms of criminal or fiscal acts, administrative powers or
public authorities are entitled to make decisions on the age of puberty (that brings responsibility

“  al-zayla4, Tabyin, 2:121.

# Cunningham, The Invention of The Childhood, 13.
Ibn Nujaym, al-Bahr al-raig, 8:96

7 <Ali Haydar, Durar al-hukkam, 2:633.
*  Tbn Nujaym, al-Bahr al-rdiq, 8:96: Fakhruddin ‘Uthman b. al-Zayla‘i, Tabyin al-haqdiq sharh Kanz al-daqaiq
(Cairo: Dar al-Kitab al-Islami, 1313h.), 4:33.

al-Zayla‘, Tabyin, 4:33.

% Muhammad b. ’Idris al-Shafi‘i, al-"'Umm (Beirut: Dar al-Ma‘rifa, nd.), 1:87.

8 <Abdurrahman Ibn Qudama, al-Sharh al-kabir (Beirut: Dar al-Kitab al-Arab), 4:512.

°2 Husayn b. YUsuf b. ‘Ali al-Hilli, Mukhtalaf al-Shi‘a, 2. ed (Qom: s.n., 1423h.), 5:451.

> al-Khurashi, Sharh Muhtasar al-Khalil, 5:291.

**  al-Khurashi, Sharh Muhtasar al-Khalil, 5:291.
55

49

A modern fatwa institution working as a subsidiary organ of Organization of Islamic Cooperation.
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to the subjects).* Intriguingly, this fatwa does not reveal anything about marriage and its relation
to the age of puberty.

To the Hanafi school, the legal cause (¢illa) of imposition of guardianship over the minor
children under the age of seven is the absence of their mental capacity (adam al-aql) and after the
age of seven the legal cause becomes not absence but inadequacy of it (aw nugsanuh),” while the
Shafi‘i scholars tend to see the virginity (bikdra) for girls as the cause requiring guardianship.*®
Therefore, in Hanafi opinion, girls and boys who have reached puberty with a sound mind (as
being agil and agila), are then free of guardianship in terms of marriage, which means that they
are able to conclude their marriage contract themselves.” But the guardian still holds the right
to proceed legally against marriage if he finds it inappropriate.*

The other three Sunni madhhabs differentiate between male and female: while a male
can make a marriage contract by himself after puberty a female remains perpetually under
guardianship.®! Shafii school believes that the legal cause (virginity) still exists, so, the guardian
keeps holding his compulsory authority to marry girls off, and that obtaining her consent is just
complimentary rather than necessary for the validity of her contract.®

As a conclusion to the views above, it is not a requirement of marriage to acquire rushd
or to complete the process of physiological maturation that starts with the first signs of puberty
and usually finishes toward the age of twenty. A male child who has only just reached puberty is
considered to be able both to make his own decision on the issue of marriage and to competently
handle family issues by himself, even if he remains ineligible to dispose of his own property be-
cause he has not yet reached mental maturity (rushd). While mental maturity is regarded as nec-
essary for the validity of his financial decisions, it is not a prerequisite for any marriage decision.
On the other hand, a female child who is not yet eligible to make the decision to marry on her
own or to watch over her own property may nevertheless be placed into a marriage by her guard-
ian. This picture seems to assume that the responsibilities of marriage and family are much easier
to bear than those of wealth.

2.3. Mental Maturity [Rushd] and Marriage

Referred to as rushd in Islamic law, acquiring mental maturity is the last stage of the hu-
man being’s developmental process and serves as the marker that one is able to manage his or
her affairs and be considered fully responsible before the law. In Arabic, rushd means to have a
quality by which one can find the right path and act reasonably.®® As a legal term, it denotes being

% Academy’s decision dated July 9-14, 2007 and numbered 168 (18/6).

57 al-Sarakhsi, al-Mabsiit, 24:156: Ibn Nujaym, al-Bahr al-rdig, 3:127.

% al-Mawardi, al-Hawi, 9:38.

> Ibn Nujaym, al-Bahr al-raig, 3:117.

0 al-Sarakhsi, al-Mabsiit, 5:13.

¢ al-Mawardi, al-Hawi, 9:38.

¢ al-Mawardi, al-Hawi, 9:52; Ibn Nujaym, al-Bahr al-rdiq, 3:127; Ibn Qudama al-Sharh al-kabir, 7:426; ‘Ali al-
Sa‘idi al-‘Adawi, Hashiya al-‘Adawi ‘ald Kifdya al-talib, Ed. Yaisuf M. al-Biqai, (Beirut: Dar al-Fikr, 1412), 2:96.
Mawardi, al-Hawi, 9:52.

¢ Muhammad b. Mukram Ibn Manziir, “Rushd”, Lisan al-‘Arab (Beirut: Dar Sadir, 1414), 3:175-176.
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mentally mature as sufficiently as to manage one’s property.* However the Shafi‘i juristconsults
insist that one must also be pious in order to be seen as having rushd.®®

Rushd brings the subjects in an independence of decision-making about their commercial
activities only. This is for a simple reason that puberty, as outlined above, is already treated as a
sufficient condition for marriage. Thus, the definition of rushd has been given here just to com-
plete the overall picture of developmental process in Islamic law and question why the concept
of rushd has been neglected as a criteria for establishing eligibility or capability to marry.

Traditional Islamic law has not exhibited any divergence from its pro-early marriage po-
sition until modern times. Even a considerably late draft of the Personal Status Code (al-’Ahkam
al-Shar‘iyya fi Ahwali’s-Sakhsiyya) prepared during the years 1869-1876 by Qadri Pasha in Egypt—
though this code never achieved legal validity—espoused the permissibility of the minors’ mar-
riage. al-’Ahkam al-Shar‘iyya unequivocally stated that the father, the grandfather, and other
guardians have authority to place minor males and females in a marriage that is compulsory
within a specific set of conditions.*

A dramatic shift of perspective on child marriage occurred only after some external in-
fluences began to be felt in the Muslim world: A declaration laying out the reasons why the Otto-
man Empire had declined against contemporary Western civilization and offering a remedy to
the setback, the Giilhane Hatt-1 Serifi (The Supreme Edict of the Rose Garden) of 1839, inaugurated
a reform period (Tanzimat, 1839-1856) in the empire. Among the many reforms it called for was
the codification of law. Because of political rivalry among the governmental elite, the codification
movement alternated between the adaptation of Western codes and the transformation of Is-
lamic law from customary to written law. The first Islamic legal code, the Majalla (1877), was based
on Hanafl jurisprudence only. The 1917 Ottoman Decree of Family Law, however, benefited from
multiple schools of law and issued a set of unprecedented rulings: First, in order to be capable of
marriage, a male had to have reached the age of eighteen, and that a female had to have reached
the age of seventeen.” A boy under the age of eighteen had to obtain a judge’s permission to
marry,*® and a girl under the age of seventeen was required to have both the consent of her
guardian and the permission of a judge.” It further added that a boy under the age of twelve and
a girl under the age of nine could never be married off.”

Issued during the demanding political and social circumstances of World War I, the De-
cree of Family Law was a more result of external challenges than it was of the internal dynamics
of traditional Islamic law. These factors included the feminist movement; Westernization; the
new, mixed (religio-secular) character of the legal system; and a multitude of insoluble social

¢ Tbn ‘Abidin, Radd al-muhtar, 6:150; ‘Ali Haydar, Durar al-hukkam, 2:274.

¢ Isma‘ilb. Yahya al-Muzan, al-Mukhtasar, in Shafi‘’s al-’'Umm, 8:92-443 (Beirut: Dar al-Ma‘rifa, 1990), 8:209;
al-Mawardi, al-Hawi, 6:349.

¢ Article 44, p. 13.

¢ Article 4.

% Article 5.

®  Article 6.

7 Article 7.
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problems, Strictly speaking, family law was the field of law that was best entrenched in the re-
cesses of society, the most conservative, and the last to be codified.

Most of the Muslim-majority countries subsequently adopted a considerable number of
secular laws in addition to the traditional Islamic laws to set a minimum age for full competence
in marriage. That was an innovation since the jurists had never discussed the imposition of a
minimum age for post-puberty marriage.” Yet, the common people continued to turn to the tra-
ditional religious law of former periods. Interestingly, ’Abt Zahra credited issuance of a law, in
Egypt in 1933, ordering judges to dismiss with prejudice the claims for underage marriages to the
impact of prior familiarity with the above-mentioned anti-child marriage scholars™ rather than
secular effect coming along in the country.

3. INTERPRETATIVE OPERATIONS LEGITIMIZING CHILD MARRIAGE

3.1. Overinterpretation of al-Nisa 4/3

One Qur’anic verse jurists use in support of child marriage al-Nisa 4/3 is generally under-
stood and translated as follows:

“And if you fear that you will not deal justly with the orphan girls (yatama), then marry
those that please you of [other] women (ma taba lakum min al-nisd), two or three or four. But if
you fear that you will not be just, then [marry only] one or those your right hand pos-
sesses. That is more suitable that you will not do injustice (zdlika adna ’alla ta‘ala).”

In doing so, jurists bring the following explanation to the verse: [One normally can marry
an orphan minor girl who is still under guardianship; however, it is very difficult to do that in a just
fashion. After all, - according to what reported from Aisha as the reason this verse was revealed,
- some people had married girls who were under their own guardianship by taking a decision of
marriage on behalf of parties, themselves and minor girls.”” This caused an injustice the verse
mainly talked about. That is why men were ordered to take an alternative way by marrying other
women that would please them. This is a better behavior for a man to not be unjust. However, it
means that if the requirement of justice is met by the man he can marry a minor girl.]

Though the both logical context and syntactical structure of the verse refute this expla-
nation, all the jurisprudential schools have kept holding it. We will be dealing with each of these
three expressions:

3.1.1. “Yatama”

The word yetama s a plural form of the masculine word (mudhakkar) yatim (male orphan).
As arule in Arabic, the plural form of a masculine word may also include female ones if the con-
text requires it. But a masculine plural word does not mean the females only keeping the males
out, unless there is an exceptional literary purpose to do that. Accordingly, a reader is not

71

Judith E. Tucker, Women Familiy and Gender in Islamic Law (Cambridge: Cambridge Univ Press, 2008), 72.
2 >Abii Zahra, al-’Ahwal al-shakhsiyya, 109.
7 Muhammad b. al-Jarir al-Tabari, Jami‘ al-bayan ‘an ta’vil dy al-Qur’an, ed. ’Ahmad Muhammad Shakir, 1. ed

(Beirut: al-Risala, 2000), 7:531.
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expected in his understanding to restrict the meaning of yetama to the female orphans alone as
far as the word works for meaning both genders.

The word yatamd is mentioned three times in the first six verses of al-Nisa in the same
context in which one is ordered to avoid doing any kind of injustice towards the orphans, males
or females. In the first place al-Nisa 4/2 ordered the guardians to “give to the orphans their prop-
erties”, then al-Nisa 4/6, just a few lines below, said: “And test the orphans [in their abilities] until
they reach [the age of] marriage.” 1t is obvious that the context has not changed and that both
male and female orphans are included in the word yetama. However, overwhelming majority of
jurists are taking al-Nisa 4/3, which is found in the middle of those verses, out of the above men-
tioned context in three steps: First, they are restricting yatamd in this verse to “the orphan girls”
believing that the word yatama in al-Nisa 4/3 cannot include male ones; because it recommends
the men to marry [other] women if they get concerned that they might do injustice to the or-
phans (yatama). Though the Qur’an does not specify the kind of injustice, scholars tend to see it
as linked with marrying them, relying on the second part of the “Aisha’s report: “People asked
the Prophet for an explanation to this verse [al-Nisa 4/3]. So Allah sent down the verse [127 of al-
Nisa] starting with “they request from you, [0 Muhammad], a ruling concerning women,””* So, in
those scholars’ understanding, Allah responded to the question about the orphans of al-Nisa 4/3
by talking about “orphan women” in al-Nisa 4/127. Accordingly, the context of al-Nisa 4/3 is be-
ing determined by the al-Nisa 4/127”° which follows up:

“Allah gives you a ruling about them and [about] what has been recited to you in the Book
concerning the orphan women (yetama al-nisa) to whom you do not give what is decreed
for them - and [yet] you desire to marry them - and concerning the oppressed among
children and that you maintain for orphans [their rights] in justice.”

As explained above, guardians had been given a license to force the minors into the mar-
riage and, by this interpretation, the ones who want to marry minor orphan girls, are obtaining
a permit to do that.”® At this point, it wouldn’t be so difficult to take the second step by using the
jurisprudential analogy (Qiyds) and say that if the orphan girls might be given in a marriage de-
spite their vulnerability to injustice, the non-orphan girls having a better chance of protection
would be even more fit for an early marriage. Al-Jassas commented on this approach primarily
depending on ‘Aisha’s report and Ibn Abbas’ interpretation to al-Nisa 4/3 as follows: “We don’t
know anybody disapproving of this opinion among the first generations [salaf].”” In short, it

7% Muhammad b. ‘Umar Fakhruddin al-Razi, Mafatih al-ghayb (Beirut: Dar °Thya al-Turath al-Arabi, 1420h.),

7> Muhammad Abi Mansiir al-Maturidi, Ta’wildt al-Qur’an, ed. Majdi Basalim, 1. ed (Beirut: Dar al-Kutub al-
‘Ilmiyya, 2005), 3:7: Muhammad Rashid b. ‘Ali Rida, al-Manar (Egypt: al-Hay’ah al-Misriyya al-‘Amma,
1990), 4:282.

76 Tbrahim b. al-Sirri al-Zajjaj, Ma‘ani al-Qur’an, ed. ‘Abduljalil ‘Abduh Shalabi, 1. ed (Beirut: Alam al-Kutub,
1988), 2:11; Muhammad al->Amin al-Shangqiti, >Adwau’l-bayan fi idah al-Qur’an bi al-Qur’an (Beirut: Dar al-
Fikr, 1995), 1:222.

77 >Ahmad b.>Abii Bakr al-Jassas, Ahkam al-Qur’an, ed. Muhammad ‘Abdussalam Shahin, 1. ed (Beirut: Dar al-
Kutub al-Ilmiyya, 1994), 2:65.
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becomes a rule that when Qur’an speaks of women in a context of marriage it means the both
major and minor females.”

As the third step, they are claiming that even the orphan women (yatama al-nisa), al-Nisa
4/127 talks about in a context of marriage, are no more than ‘minor girls’,”” because one cannot
be described as an orphan after puberty according to a narrative from prophet.*® By doing so,
they are changing the meaning of a very well-known word Nisa (women) in Arabic® to support
their perspective. Al-Harrasi says that the word Nisa, normally referring to the women only, has
happened to contain the minor children as well due to a consensus (ijma‘) established among the
Muslim scholars.*

In short, out of these interpretations, the word yatama (both male and female orphans)
has come to take the form “orphan girls” in the first step; then in the second step, the word “or-
phan” has been taken away while the word “girls” preserved. Although Qur’an explicitly spoke
of “orphan women”, in the third step, the scholars tend to understand that expression as “orphan
minor girls”.

In fact, the verse 3 of al-Nisa normally urges the Muslim community to keep away from
all forms of injustice to the orphans, males or females, majors or minors, during marriage or out-
side marriage. Hence, even they are sided with child marriage, many of early scholars, like Muja-
hid, Mugqatil, Said b. Jubair, Dahhak and others reportedly espoused the view that the word yetama
in this verse covers both genders.*

3.1.2. “Mataba lakum min al-nis@”

The literal translation of this expression is “the women whom you consider good and
nice” what is paraphrased by the translators of Qur’an as “women of your choice”, “women who
are pleasing you” and “those that please you of [other] women”. Feeling that advising men to
marry good and nice women who can please the men does not bring any normative consequence,
some scholars entertained the possibility that the description good and nice should be replaced
with a more technical one, which is “permissible [women] for marriage™*, due to fact that the
verb tdba is coming from the same root with tayyibat which literally means “nice and good things”
and refers in Qur’an to “the permissible foods and drinks”. (al-Baqgara, 2/57) Tayyibat is also used

in Qur’an as a description of “women with chastity, who has not involved in fornication”. (al-Niir

8 al-Jassas, Ahkam al-Qur’an, 2:66.
7 >Abl Dawid Suleyman b. al-’Ash¢ath, al-Sunan, “Wasaya”, 9.
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Qur’an, ed. ’Ahmad al-Bardiini, Ibrahm *Utfayyesh, 2. ed (Cairo: Dar al-Kutub al-Misriyya, 1964), 5:8.
>Abii Muhammad ‘Abdullzh b. Muslim b. Qutayba al-Dinawari, al-Jarathim (Damascus: Vazara al-Thaqafa,
nd.), 1:277-287.

82 al-Harrasi, Ahkam al-Qur’an, 2:313.

8 >Abu al-Hajjaj Mujahid, Tafsir al-Mujahid, ed. Muhammad ‘Abdussalam *Abi al-Neil. 1. ed (Egypt: Dar al-
Fikr, 1989), 266; >Abii al-Hasan Mugqatil b. Suleyman, Tafsiru Mugatil, ed. ‘Abdullah Mahmud Shahhata, 1.
ed (Beirut: Dar °Thyaal-Turath, 1423h.), 357; Tabari, Jami al-bayan, 7:540.

>Abli Muhammad al-Husayn al-Baghawi, Maalim al-tanzil, ed. ‘Abdurrazzaq al-Mahdj, 1. ed (Beirut: Dar al-
’Thya al-Turath al-‘Arabi, 1420h.), 1:564.
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24/26) However, in general, the jurists did not make any reference to chaste women in their deal-
ing with al-Nisa 4/3, because, in the opinion of overwhelming majority of scholars, a woman’s
prior indecent relationship does not render her religiously or legally ineligible for marriage.*
Thus, ma taba lakum min al-nisa must not mean the chaste women.

I think that we have a good cause to seek the meaning of the expression “taba lakum” in
its idiomatic structure rather than far implications of a single verb, taba, since the same phrase
is coming up right in the next verse as well with a slight difference of conjugation but without
any difference of context: “And give women their dowries as a gift, but if they of themselves be
pleased to give up to you a portion of it [fa in tibna lakum an shay], then eat it with enjoyment and with
wholesome result.” (al-Nis3, 4/4.)

For any phrase used at two consecutive places within the same context in the whole
Qur’an must be initially expected to refer to the same thing, the meaning of ma taba lakum min al-
nisa comprises “the women who would be pleased to give up willingly”. This could be paraphrased
as “women who would do you favor”. Thereby, what is good and nice here is their conduct (gener-
osity), but not themselves. This meaning would be more compatible with the third expression in
the verse.

3.1.3. “Zalika adna ’alla taali”

Actually, the expression *alla tali has two meanings in Arabic; being one “to not be un-
just” and another “to not be dependent and needy”. Ibn Manziir expresses that most of the com-
mentators of Qur’an adopted the first one, while al-Shafi‘ takes a stand for the second meaning
of the expression. Ibn Manziir also mentions how al-Kisai and al->Azhari ambitiously agreed with
al-Shafi‘i.* Here is a point that as far as the expression lent itself linguistically to two plausible
interpretations, the context is what would fix the meaning. So, the majority of the scholars has
been more likely to take the first meaning due in no small part to that they did not see any sig-
nificance for the second meaning within this context. However, when it comes together with the
interpretations that I propose for the first two expressions they will constitute a more meaning-
ful and coherent whole picture. Accordingly, the total message of the first five verses of al-Nisa
will be as follows:

1. “O mankind, fear your Lord, who created you from one soul and created from that
its mate and dispersed from both of them many men and women, and fear Allah
through whom you demand your mutual [rights], and [do not cut the relations of]
the wombs (kinship). Surely, Allah is Ever and All-Watcher over you.”

The surah starts with an emphasis on the fact that human reproduction involves wedlock
of man and woman. This natural phenomenon is to be realized through marriage and family,
however the mutual rights must be respected in the marriage process. This preliminary consider-
ation determines the context that the upcoming coverage would go around.

& al-Qurtubi, al-Jami¢, 12:167-170.
% Tbn Mangzir, Lisan al-‘Arab, “‘Awl”, 11:482; Shafi4, al-"Umm, 5:44.
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2. “And give to the orphans their properties and do not substitute the defective [of your
own] for the good [of theirs]. And do not consume their properties into your own.
Indeed, that is ever a great sin.”

Orphans, male or female, are such a vulnerable section of society to financially abusive
behaviors of the elders including parents, husbands and other relatives. This verse orders legal
representatives to not see orphans’ property as a source of enrichment even in a desperate situ-
ation.

3. “And if you fear that you will not deal justly with the orphans [in terms of governing
their property, by marrying marriageable ones, which are not minors, or other
ways], then marry those whoever willingly endows you, as second or third or fourth [to
support your life]. But if you fear that you will not be just [with them as to spousal
relations], then [don’t marry those women for their money merely, but marry only]
one [free] woman or those your right hand possesses. That is more suitable that you
will not be needy and dependent [or that you will not do injustice to them].”

Thus, the overall message becomes that: if you are in such poverty that you cannot sus-
tain yourself individually or along with your current family do not covet the riches of orphans
under your protection, rather you may avoid increasing expenditures by marrying one woman
or relatively low-profiled a slave woman. However, if you are not economically self-sufficient,
you can get married with more women who might be generous with you and support you with
livelihood.

4. “And [normally,] give women their dowries as a gift, but if they of themselves be
pleased to endow you with a portion of it [in such situation of poverty, for instance], then
eat it with enjoyment and with wholesome result.”

The men who are supposedly responsible for financial support of the family also have to
please the women by giving a gift specified during the marriage contract, however if the case is
that the man is not rich enough to do that, they can take what spouses have given up willingly.

5. “And do not give the weak-minded your [their] property, which Allah has made a
means of sustenance for you, but provide for them with it and clothe them and speak
to them words of appropriate kindness.”

To make a case for child marriage, jurists took charge of another excessive interpretation
at the upcoming verse, al-Nisa 4/6, by deviating from their methodological principles they
adopted in their discussion about whether a word instanced in Qur'an and hadiths should be pri-
marily understood through its lexical meaning or technical meaning. The word nikdh in the Ara-
bic language normally refers to a sexual intercourse,” but as a legal term, it stands for the mar-
riage contract. In the Hanafi opinion, the word nikah must be understood based on its lexical
meaning, unless a noteworthy presumption requires taking for the technical meaning.* Majority

8 >Abl ‘Abdurrahman al-Khalil b. >’Ahmad, “Nikah”, al-‘Ayn (s.l.: Dar al-Hilal, nd.), 3:63.
8 al-Jassas, Ahkam al-Qurian, 2:142.
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of non-Hanafi jurists, on the other hand, prioritize the legal meaning of nikah, particularly in
absence of findings making another way necessary or possible.”

Conspicuously, at their handling with the following verse, they left both lexical and legal
meanings of nikah by providing for it a figurative meaning which is not expected in such a legal
context. So, they interpreted the word nikdah here as puberty.

6. “And test the orphans [male or female, in their abilities] until they reach [the age of]
nikah. Then if you perceive in them sound judgment, release their property to them.”

Obviously, the word nikah here must be initially intended to mean the most-known, tech-
nical sense of it which is marriage, leaving out the lexical one, which is having sexual intercourse,
bearing in mind that there is no such a premarital sexual intimacy allowed in Islam. Also, the
word “until” in the expression “and test the orphans [in their abilities] until they reach the age
of nikah (marriage)" puts the marriage as deadline for developing a mental maturity. In other
words, there is an implication that only a marriage of somebody who has already gained a sound
judgement is imaginable and permissible. However, scholars appear to think that the meaning of
nikah must be other than the marriage contract for an undercurrent of conviction that children’s
marriage contract is fairly possible.

3.2. Preconceived Reading of al-Talaq 65/4

Another Qur'anic verse mistreated in favor of child marriage is al-Talaq 65/4 which is
dealing with the minimum period (iddah) that a woman must wait between two marriages:

“And as for those of your women who have despaired of menstruation, in case you have

any suspicion, then their prescribed time shall be three months, (along) with those who

have not menstruated. And for those who are pregnant, their term is until they give
birth...”

Jurists have come to an agreement on a view that those who have not menstruated cannot

be other than the girls married before their puberty; consequently, as their marriage ends off
they must wait three lunar months. However, when this view considered together with verse 49
of al-Ahzab which explicitly states that waiting period is necessary because of having sex during
the marriage, an ominous conclusion becomes that minor girls might get well involved in a sexual
intercourse during their early marriage. Actually, scholars do not seem to be eager to conclude
this, however, in their interpretation to the above mentioned verses, they have adopted premises
resulting this conclusion.

In fact, from the first verse onwards, surah of al-Talaq handles the issue of iddah by refer-
ring to the women, not children:

“When you divorce women, divorce them at their prescribed periods (iddah) and count

(accurately) their prescribed periods"..... “as for those of your women who have despaired

of menstruation.” (al-Talaq 65/1)

Giving pages, in his al-Jarathim, to variety of words describing women in the Arabic lan-
guage, an early linguist al-Dinawari (d. 276/889), mentions mature women'’s physical features

8 <Alib. Muhammad al-Kiya al-Harrasi, ‘Ahkamal-Qur’an, ed. Miisa Muhammad °Alj, Izza ‘Abd Atiya (Beirut:
Dar al-Kutub al-‘Ilmiyya, 1405h.), 2:383.
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only but not the female children’s.” It means that literal meaning of the word nisa (women) in
Arabic does not refer to the female minors at all. Thus, the minor girls are not mature woman,
both naturally and lingually.

3.3. Reliability of the Narrative from ‘Aisha on Her Early Marriage to Prophet

It is very interesting that even though the narrative about “Aisha’s early marriage to the
Prophet is very well-known to the Muslims and strongly believed to be authentic, out of the ju-

1! and al-Sarakshi, have referred to

rists who dealt with minor marriage, very few such as Shafi¢
it in their argumentation arguably because they didn’t want to talk about privacy of prophet or
they were critical about the authoritativeness of narration. Taking a closer look at the narrative
one can figure out why the jurists stood away from it: Reportedly, ‘Aisha said: "the Messenger of
Allah married to me in the aftermath of Khadija's death, when I was six years old. And he had a
carnal connection with me while I was nine years old."The alleged story reveals some details
about what she was like that day before entering the nuptial chamber. As ‘Aisha's account con-
tinues in Bukhari's report, the encounter took place shortly after ‘Aisha arrived in Medina along
with her mother and elder daughter and stopped over in the neighborhood of Bani al-Harith b.
al-Khazraj. She had just recovered from sickness and hair loss that occurred because of the hard-
ships of journey. One day, while she was in swing playing with her female peers, her mother Um
Riman called her, she went to her having no idea about what she wanted her to do. >Um Riiman
caught her by the hand and walked her away. Since she became out of breath, they stopped at
the door of the house. >Um Riiman took some water and wiped her face and head, then, when she
returned to normal breathtaking, she took ‘Aisha into the house. The women of Ansar who had
already gathered greeted her and gave best wishes. ’Um Riiman entrusted them with her prepa-
ration. In the forenoon, she was startled by an unexpected coming of the Messenger of Allah who
had come to Medina a few weeks earlier with °Abt Bakr. Her mother handed her over to the
Prophet. The story ends with the following sentence of “Aisha: "I was a girl of nine years of age at
that time." We should add to the story that the Prophet was more than fifty years of age at the
time.

In the narrative, unlike what she was expected to do, ‘Aisha talks about physiologically
and psychologically adverse conditions surrounded her in a fashion that sounds to be pleading
for mercy and empathy of the audience. While she was innocently playing with her friends, she
was suddenly taken out of the swing knowing nothing about what would happen next. She was
also surprised with what she saw later.

Narrative, as it stands, imposes not only permissibility of child marriage but also over-
states that children must be obedient and resilient for marriage even in inappropriate conditions.
Thus, the significant negativity at the turn of phrase might be separately questioned in terms of
its consequences reflected on the marriage customs in Muslim societies through history.

% >Abli Muhammad ‘Abdullah b. Muslim b. Qutayba al-Dinawarf, al-Jarathim, (Damascus: Vazara al-Thaqafa,

nd.), 1:277-287.
ot al-Shafiq, al-"Umm, 7:163.
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The narrative is technically a kind of khabar al-wahid (one transmitter's report). Because,
‘Aisha is the only narrator conveyed all these details about her very personal situation. However,
even though this narrative has a historiographical significance, it lacks the quality of being evi-
dence for the religious provisions. Because she is not transmitting in this hadith an official state-
ment of the prophet, so to say, on the issue; but she is talking about an event that she was ex-
posed.

CONCLUSION

In the light of what I covered above it becomes clearer that the Qur’anic verses do not
overtly facilitate the child marriage but, in fact, the scholars premise their pro-child marriage
stance on some strained jurisprudential interpretations which are pretty acceptable to the cul-
tural setting of their time. Although the first six verses of al-Nisa have the same context, scholars
imported a context to a verse (al-Nisa 4/3) in the heart of whole scene from al-Nisa 4/127 which
is, in turn, not about child marriage at all. Beside shifting the context, when they have a few
plausible interpretation options they don’t prefer but the one which supporting child marriage
even if the other options are more powerful in many ways. The examples of that are explicitly
seen in their interpretations to al-Nisa 4/3). Also, they assigned the expression “those who have
not menstruated” in al-Talaq 65/4 to the minor girls married off by their legal representatives
while they could take some other ways.

According to the classical view, a father enjoys compulsory authority to force his children
into marriage with regard to his unimpeachable affection towards them as well as the other
guardians may be given the same authority by an analogy to the father. Actually, this is an inher-
ently customary aspect as the consent of marrying parties is a prerequisite to the marriage con-
tract.

Even the religious authoritativeness of the hallmark narrative about ‘Aisha’s early mar-
riage to the Prophet must be called into question due to fact that it lacks technical conditions
that must be found at a religio-legally binding evidence.

Marriage is more than a joint intimate life of a couple. That is why socio-economic justi-
fications have played an essential role in marriage practices. In traditional societies, the marriage
of girls has been often seen as a security, economy, honor, and even a political issue to be wisely
handled by the head of the family. So, he had to expedite matters of the girls’ marriage as far as
possible lest the things would not go beyond his control later. One historically examines the so-
cieties across Arabian Peninsula in that time, may fairly find such a practice quite expectable and
understandable within a traditional context; after all, Qur'an does not provide such a powerful
justification to this tradition. On contrary, the practice itself was decisively powerful that it led
the scholars to seek for a religious rationale even if feeble.
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