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Arastirma konusu kaide bircok finansal islemde etkilidir. Klasik donem
fukahasi, kaideye karz akdi baglaminda deginmis, karz tutar disinda
menfaat celbeden turlt faydayr riba olarak degerlendirmistir. Menfaat
celbeden karzin klasik érneklerinde biri, sliftece meselesidir. Siiftece, karz
akdinde verilen borcun farkli bir yerde édenmesini sart kosma olarak bilinir.
Fukahanin ifadesine gore bu 6rnegin riba ile iliskisi, borg verenin borg tutarini
ayniyla teslim alma disinda hicbir bedel 6demeden paranin emniyetli bir
sekilde istedigi yere transferini saglamis olmasindan kaynaklanmaktadir.
Kaide gerek ilim adamlarinin nezdinde gerekse insanlarin dilinde
«by s¢d et ja (= B JS» (Menfaat celbeden her karz ribadir) seklinde yayginlik
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kazanmistir. Bununla birlikte kaynaklarda kaidenin degisik metinlerine de rastlanmaktadir. Her ne kadar muhakkik
alimler senedindeki zayifliktan dolay kaidenin bir merfa rivayet olmadigini ifade etseler de, herkes tarafindan
kabul gérmesinden hareketle tiim fukaha ve muhaddislerin nezdinde musellem bir kaide olarak yerini almistir.
S6z konusu kaide lafzi itibariyle “karz akdinde borg veren lehine sart kosulan her tirlti fazlaligin, ribanin en girkini
olan karz ribasi (Cahiliyye ribasi) oldugunu”ifade eder. Bununla birlikte, mefhumu itibariyle (ki yazara gore kaideyle
kastedilen mana ve maksat da budur) “miibadele akitlerinde, taraflardan birine herhangi bir karsiligi olmadan sart
kosulan her tirlii fazlahgin riba oldugunu” ifade eder. Kaidenin birtakim ayrintilari ve uygulama esaslari da s6z
konusudur. Kaideyle ilgili en yaygin 6rneklerden bazilari sunlardir: Déviz ticaretinde marjli forex uygulamalari, borg
verirken paranin bir araca endekslenmesi ve doviz ticaretinde swap islemleri.

Anahtar Kelimeler: islam Hukuku, islam Borclar Hukuku, Fikih Kaidesi, Menfaat Celbeden Karz, Fazlalik Ribasi

ABSTRACT

The legal maxim is effective on many financial transactions. The jurists of the classical period referred to the maxim
in the context of the gard (loan) contract and deemed every kind of benefit beyond the principal to be usury. An
example from the classical period of a loan that entailed benefit is the issue of suftajah. In essence, it is known as
stipulating that the loan to be paid in a different place. According to the jurists, the relationship of this example
with interest is due to the fact that the lender by receiving the debt amount in full, has ensured the safe transfer of
the money to the desired location without paying any price. The maxim became widespread in the form of “L=_8 JS
L s¢dladi )2 (Every loan that entails benefit is usury) both among scholars and ordinary people. However, different
texts of the maxim are also found in the sources. Despite the fact that scholars, due to weaknesses in the chain of
narrators, clearly state that the maxim is not a narration in form of marfd’ hadeeth, it has become an unquestionable
principle amongst the jurists and scholars of the hadeeth. The legal maxim in question literally means “that any
excess stipulated in favor of the lender in the loan contract is riba al-gard (Riba which was prevalent in Jahiliyyah),”
which is the worst kind of usury. However, in essence, it means “that any excess stipulated in exchange contracts in
favor of one of the parties without any compensation is riba” (which is the objective and the purpose of the maxim
according to the author). Moreover, there are some further details and codes of practice relating to the maxim.
Some of the most common of these are margin forex practices in currency trading, indexation of loans, and swap
operations.

Keywords: Islamic Law, Islamic Contract Law, Legal Maxim, Loan That Entails Benefit, Excess Usury
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EXTENDED ABSTRACT

Jurists of the classical period of Islamic Law related the legal maxim to gard (loan) contracts.
The maxim prescribes that any extra benefit arises from a loan should be considered as usury.
Upon examination of the figh sources it is clear that the sufiajah is referred to as an example
of a benefit entailing loan. Terminologically, sufiajah is a loan of a certain amount of money
with the stipulation that the amount be paid in a different place. The jurists hold the view that
this act is related to 7iba ( interest) in that the lender gets benefit from the contract, since a
safe and risk free transfer of his money to the required location is ensured. There are other
practical examples of the maxim in figh literature, most of which are related to loan (qard)
contracts. This paper deals with three aspects of the subject: (1) authentication of the source of
the maxim; (2) determining the scope of the maxim and its codes of practice; (3) application
of the maxim in some modern financial transactions.

The maxim has been both cited and referred to on several occasions in figh books of almost
all schools of Islamic law. Some of the scholars attributed it directly to the Messenger and
narrated it as a hadeeth, while others related it to noble companions, and still others narrated
it from the followers (i.e. tabitin). There are even those who transmitted the maxim without
mentioning any chain of narrators, as if it was an axiomatic sentence among Muslims. For
the sake of scientific accuracy, we have examined the maxim in terms of narration techniques
and determined that the most common usage of the maxim is “L sed ldi ja (= 8 IS (iLe.
every loan that entails benefit is usury). However, a variety of textual forms are also included
in the hadeeth and figh sources. According to the analyses of Imam al-Zayla’1 (d. 762/1360)
and Imam Ibn Hajar al-‘Asqalant (d. 852/1449), the chain contains Sawwar b. Mus’ab,
who is qualified as a weak narrator by experts of biography (i.e. ‘ilm al-rijal). Thus, most
of the scholars, did not deem the maxim as a marfii’ hadeeth due to the technical problems
related to the hadeeth chain. Nevertheless, it has gained the status of an irrevocable principle
amongst the fugaha and scholars of the hadeeth. We assume that this is the result of it having
been widely used by scholars and not just on account of its origin. We can safely assume this
because, according to another well-known maxim, the use of a hadeeth by a jurist (mujtahid)
makes it both authentic and sound.

As for a detailed description of the maxim, the word «every» (JS) does not denote its
direct meaning (haqiqah). This is because not every benefit attached to the loan is usury. For
instance, if a creditor made a condition of a guarantee whether in the form of suretyship or
mortgage, it is not deemed to be akin to the case of a loan that entails benefit. Then we can
deduce that the word «every» is not used explicitly in its direct meaning. Thus, the following
distinction should be taken into account: In some circumstances, benefits are considered to
be illegitimate because they lead to unfair profit and exploitation of others, while others are
considered to be legitimate benefits because they are compliant with the requirements of the
contract and with the will of the parties.
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As to the word «loan» (u=_%), the maxim in question basically means “that any excess
stipulated in favor of the lender in the loan contract is 7iba ”. In other words, the literal meaning
of the maxim restricts the scope of the sentence to the loan contract only. However, if we
look at the essence and examine the detailed examples, we could perceive that the maxim
also suggests the meaning “that any excess stipulated in exchange contracts in favor of one
of the parties without any compensation is riba” (which is the objective and the purpose of
the maxim according to the authors).

The word «entails» (J») is not related to natural benefits such as doing a favor or thanking
the contractor, but rather it has to do with deliberate and purposeful stipulation of certain
benefit, be it uttered by the lender or the contractor or imposed by the custom.

When it comes to the «benefity (\=&), which is the core element of the maxim, it has two
aspects. Firstly, benefit in terms of a loan contract might be defined as «every condition that
causes a material cost to the debtor and turns its benefit to the lender». Secondly, benefit in
terms of exchange contracts (bl 2 53c) might be described as «every surplus of amount or
extra condition that is stipulated in favour of any of the contractors without any consideration».
In this regard, a combination of contracts, a contract voiding clauses, and contracts which are
contingent to an event are examples that are in line with the secondary meaning of the maxim.

Lastly, the word «usury» (L) in the maxim could have been stated merely in a prohibitive
manner, as it is expressed in other forms of the maxim such as «it is undesirable» (s5.5« s¢8),
«it is prohibited» (alu> s¢8), and «there is no benevolence in ity (42 x> 38), However, as the
ultimate focus of the maxim is «stipulated excess», there is no doubt that what is meant by
the word «usury» is riba al-gard (riba of Jahillyyah,), if this is a loan contract, and if it is an
exchange contract, then what is meant is riba al-fadl in a terminological sense.

In conclusion, margin practices in currency trading, indexation of loan, and swap operations
might be regarded within the scope of practical implementation of the maxim. These three
cases may be classified in the following ways: the first two are related to the benefit bringing
loan, and the last is about a benefit entailing exchange contract.
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