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ABSTRACT

In this article, the takhrij method used in the solution of current fikh issues that have emerged throughout the
history of fikh has been described and some sample fatwas given by the High Council of Religious Affairs based
on this method have been analysed. Takhrij, as a method in the fikh is defined as "to determine the procedural
and fikh rules of a madhhab imam based on his singular views on which these opinions are based, and to
determine the verdict of the issues in which an opinion is not narrated from that imam, according to the reached
rules." There 3 types of takhrij, the first is "identifying procedural rules of a madhab imam based on his views on
secondary issues", the second type is "determining the verdict of the issues based on principle rules whose
verdict is not determined by the imam of the madhhab" and last type is "determining the verdict of another
secondary issue in the light of the verdict of an issue whose verdict is determined by the imam of the madhhab".
When the history of fikh is examined, it is seen that the jurists solved the provisions of the new issues they
encountered with the method of takhrij. By using the takhrij method, the jurists contributed to the formation,
development and dissemination of the unique methodology of the madhab they belonged to. As it is known, the
procedural principles and rules of the fikh were developed by the efforts of leading jurists who belonged to the
relevant madhhab. In this context, the jurists examined the views of the madhab imams to which they belonged,
by inductive method, and brought together the provisions of the singular issues conveyed from them under
certain principles and rules. The most important jurists in this field in the Hanafi madhab are: Ibn Aban, Bardar,
Karkht and Maturidi. Takhrij may differ from one jurist to another, as it is an ijtihad activity. Therefore, the
conclusion reached by a jurist who carries out the takhrij activity should not be seen as an opposition to the
imam of the madhhab, from whom no clear opinion has been conveyed on the subject. While analysing the
subject of takhrij in the fikh, the role of AbQ Zayd Dabdst should be specially mentioned. Dabdsi, in his work
named Ta’sis al-nazar, brought together the singular views conveyed from Hanafi madhab imams under the
principles he expressed as "essential", taking into account the accumulation of jurists who were his predecessors,
and presented the opportunities that the takhrij method provides for jurists with examples. Finally, the takhrij
method has been a method that the jurists have taken as a basis in terms of carrying out a consistent ijtihad
activity within the madhab in the solution of new issues since the madhabs became settled, and this situation
lasted until the beginning of the 20th century. In the following period, the decline in the number of jurists with
sectarian background, the spread of some movements that adopt direct reference to the Qur'an and the Sunnah,
and the emergence of complex current fikh problems where there is no view suitable for interpretation within
the madhab accumulation, led to the abandonment of the takhrij as a method to a large extent. However, today
it is observed that this method is used in both individual and collective ijtihad activities. One of the institutions
declaring that it cares about the knowledge of fikh and makes use of this knowledge to the extent possible in
solving current fikh issues is the Supreme Council of Religious Affairs. The Council is one of the important
institutions of the Islamic world in terms of its efforts to solve current legal issues, its contributions to the unity
of fatwa and being a continuation of the Mesthat-1 islamiyye. Issues on which the Board gave a fatwa can be
evaluated in two categories: those that were resolved by the old jurists and those that any clear opinion is not
narrated from the old jurists. The Board generally issues fatwas according to the Hanafi Madhab on matters
included in the first group, and for the second group of issues The Council cites the views of other madhabs if
needed makes a choice among them. For the issues such as surrogacy, test-tube baby (IVF), organ
transplantation etc. If it finds an opinion that will be a basis in the fikh acquis, it makes use of the method of
takhrij. This study aims to reveal the possibilities provided by this method by analysing some current issues that
the Board has resolved by making use of the takhrij method. In this context, firstly, the High Council of Religious
Affairs has been briefly introduced, and then the definition of takhrij will be made and its types, history,
development of fikh and its role in the solution of current fikh issues has been explained. Finally, the fetwas issud
by High Council of Religious Affairs by applying the method of tahric or by making use of this method; on
commercial insurance, organ transplantation, gold-based lease certificate and the effect of injection/vaccine on
fasting will be analysed. In the light of these exemplary fatwas, the importance of the takhrij method for
contemporary jurists has been tried to be showed in terms of both maintaining the consistency of fikh and its
contribution to the development of fikh, as it was in the past.

Keywords: Fikh, High Council of Religious Affairs, Fatwa, Current Fikh Issues, Takhrij in Fikh, Commercial
Insurance, Organ Transplantation
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oz

Bu makalede fikih tarihi boyunca ortaya ¢ikan giincel fikih meselelerinin ¢6ziimiinde basvurulan tahric yontemi
tarif ve tasvir edilmis, Din isleri Yiiksek Kurulu’nun bu yénteme dayanarak vermis oldugu bazi érnek fetvalar tahlil
edilmistir. Fikhi tahric, “bir mezhep imaminin tekil gorislerinden yola gikarak bu gorislerin dayandigi usali ve
fikhi kaideleri tespit etmek ve o imamdan bir gorusiin nakledilmedigi meselelerin hilkmun ulasilan kaidelere
gore belirlemektir.” Tahric, “furd meselelerden yola g¢ikarak mezhep imaminin esas aldigi usdl kaidelerinin
tespiti”, “bu kaidelerden hareketle mezhep imami tarafindan hiikmi belirlenmeyen meseleleri ¢dzime
kavusturma” ve “mezhep imami tarafindan hiikmu belirlenen bir meseleden yola gikarak baska bir feri meselenin
hikmunt belirlemek” seklinde tg cesittir. Fikih tarihi incelendiginde fakihlerin, karsilastiklari problemlerinin
¢oziimiinde tahric metoduna sik¢a basvurduklari gérulir. Fakihler, bu metot sayesinde, mensup bulunduklari
mezhebin kendine 6zgii metodolojisinin olusmasina, gelisip yayllmasina katki yapmislardir. Bilindigi sekliyle usal-
i fikih kaideleri, ilgili mezhebe miintesip otoriter fakihlerin gabalariyla gelismistir. Bu kapsamda fakihler, mensup
olduklari mezhep imaminin gorislerini tiimevarim yontemiyle incelemisler, onlardan nakledilen tekil meselelere
ait hiikiimleri kaideler altinda toplamislardir. Hanefi mezhebinde bu alanda ibn Eban, Berdei, Kerhi ve Matiiridi
gibi fakihler 6ne gikmaktadir Tahric, ictihadi bir faaliyet oldugu icin bir fakihten digerine farklilik arz edebilir. Bu
sebeple, bir fakihin tahricle ulastigi sonug, o konuda kendisinden agik bir goris nakledilmeyen mezhep imamina
muhalefet sayilmamalidir. Fikih alaninda tahric konusu tahlil edilirken Debisi’nin roliine 6zel olarak deginmek
gerekir. DebUsi, Te’sisii’n-nazar adli eserinde selefi olan fakihlerin birikimini de dikkate alarak Hanefi mezhebi
imamlarindan nakledilen tekil gorusleri “asil” seklinde ifade ettigi ilkeler altinda toplamis, tahric metodunun
fakihler icin sagladigi imkanlari o6rneklerle izah etmistir. Boylelikle tahric metodu, mezheplerin istikrar
bulmasindan itibaren yeni meselelerin ¢gozimiinde mezhep iginde tutarli bir ictihad faaliyeti icra etme noktasinda
fakihlerin bagvurduklari bir yontem haline gelmis, bu durum 20. Yuzyilin baslarina kadar stirmustir. Sonraki
dénemde mezhep birikimine sahip fakihlerin azalmasi, dogrudan Kur’an ve stinnete miiracaat etmeyi siar edinen
bazi akimlarin yayilmaya baglamasi ve mezhep birikimi icinde tahric yapmaya miusait bir gértstin bulunmadigi
karmasik gtincel fikih meselelerin ortaya ¢ikmasi, fikhi tahricin blyiik oranda terk edilmesine sebep olmustur.
Bununla birlikte giinlimiizde gerek ferdi gerekse kolektif ictihad faaliyetlerinde bu yontemden istifade edildigi
gorulmektedir. Fikih birikimini 6nemsedigini ve gilincel fikih meselelerinin ¢éziimiinde imkanlar 6lgtstinde bu
birikimden istifade ettigini deklare eden kurumlardan birisi de Din isleri Yiiksek Kurulu’dur. Kurul, giincel fikhi
meselelerin ¢éziminde ortaya koydugu caba, fetva birliginin saglanmasindaki katkilari ve Mesihat-i
islamiyye’nin halefi olmasi yoniiyle islam diinyasinin énemli kurumlarindan biridir. Kurul'un, fetva verdigi
konular, kadim fakihler tarafindan ¢6ziime kavusturulanlar ve onlardan agik bir sekilde bir gorustin
nakledilmedigi meseleler seklinde iki kategoride degerlendirilebilir. Kurul, birinci gruba dahil meselelerde genel
itibariyle Hanefl Mezhebine gore fetva vermekte, ihtiyag gérmesi halinde bazen tercihte bulunarak bazen de
tercih yapmadan diger mezheplerin goruslerini zikretmektedir. Tasiyici annelik, tip bebek, organ nakli vb. gibi
yeni meselelerde ise fikih miktesebati icinde kendine dayanak olacak bir goris tespit etmesi halinde tahric
yonteminden istifade etmekte, boyle bir gortsin bulunmadigl hallerde ise insal ictihad metodunu
kullanmaktadir. Bu galisma Kurul’'un tahric metodundan istifade ederek ¢6ztime kavusturdugu bazi gtincel
meseleleri tahlil etmek suretiyle bu yontemin saglamis oldugu imkanlari ortaya koymayi amaglamaktadir. Bu
gercevede calismamizda ilk 6nce Din isleri Yiiksek Kurulu 6zet bir sekilde tanitilmis ardindan tahricin tanimi
yapilarak, gesitleri, tarihi, fikhin gelismesi ve gtincel fikih meselelerinin ¢ézimundeki roli izah edilmistir. Son
olarak, Kurul’'un tahric yontemini uygulayarak ya da bu yontemden de istifade ederek ¢6ziime kavusturdugu;
ticari sigorta, organ nakli, altina dayali kira sertifikasi ve igne/asinin oruca etkisine dair fetvalari tahlil edilmistir.
Bu 6rnek fetvalar 1siginda tahric yonteminin gegmiste oldugu gibi glinimiizde de gerek fikhi tutarliligi muhafaza
etme gerekse fikhin gelismesine yapacagi katki bakimindan muasir fakihler igin tasidigi 6nem ortaya konulmaya
galisilmistir.

Anahtar Kelimeler: Fikih, Din isleri Yiiksek Kurulu, Fetva, Giincel Fikih Meseleleri, Fikhi Tahric, Ticari Sigorta,
Organ Nakli
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