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Oz
Islam hukukunu kanunlagtirma problemi, ser’i hiikiimleri uygulamak, uygulamada birligi ve istikrari
saglamak tizere bu hiikiimleri modern hukuktaki kanun formatina doniistiirmeyi ifade etmektedir.
Fakihler fikhi hiikiim ve ictihatlar1 kanunlastirmanin dini hitkmii konusunda goriis ayrilig1 igindedir.
Fakihlerin bir kismina gore fikhi ictihatlar1 kanunlastirarak bu ictihatlar1 uygulamada genele yaymak,
olumlu ydnleri itibariyla uygulamanin, uygulamada hukuki istikrar1 saglamanin ve giiniimiiz acgisindan
ser’! hiikiimleri batili hukuk sistemlerine karsi korumanin en 6nemli vesilelerinden biri oldugundan
caizdir. Boyle bir kanunlastirmanin terk edilmesi, bat1 menseli hukuk sistemlerinin Islam {ilkelerini istila
ederek Islam Hukukunu yiiriirliikkten kaldirmasma ve ilahi hiikiimlerin yerine beseri hiikiimlerin
uygulanmasina yol agacaktir. Bu agidan kanunlastirma, dini hiikiimleri uygulayarak adalet ve hakkaniyeti
saglamak icin hayati bir énem tasimaktadir. Bazi fakihler ise fikhi ictihatlar1 kanunlastirarak genele
yaymanin ictihadi faaliyeti durduracagy, igtihat yoluyla hukuk iiretme kabiliyetini zayiflatacag ve haliyle
dini hiikiimleri donduracag: tiiriinden olumsuzluklar ileri siirerek bdyle bir kanunlastirmanin caiz
olmadigini savunmustur. Arastirmamiz konuyla ilgili lisansiistii ¢alismalardan farkli olarak, Islam
Hukuku agisindan fikhi i¢tihatlar1 kanunlastirmanin hitkmiinii ele almakta ve konuyu fakihlerin ihtilaflar
cergevesinde inceleyerek bir sonuca ulasmay1 hedeflemektedir. Bu kapsamda 6ncelikle giris mahiyetinde
kanunlagtirma kavrami, kanunlastirmanin kisa bir tarihgesi, imkan-sinirliliklari, olumlu ve olumsuz
yonleri icmalen ele alinmigtir. Bilahare fslam Hukuku alaninda fikhi ictihatlar1 kanunlagtirmanin dini
hitkmiine dair klasik dénem ve giintimiiz fakihlerinin ihtilaflar1 delilleriyle birlikte incelenmis ve bir
sonuca varmaya gayret edilmistir.
Anahtar Kelimeler: islam Hukuku, Fikih, Kanunlagtirma, Hiikiim, Ihtilaf.
Abstract

The issue of legislating Islamic Law refers to practicing Islamic provisions, and transforming these
provisions into the format in style of modern law to provide unity and stability in practice. There is no
consensus among the Islamic jurists in terms of the religious provisions acted on legislating Islamic
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precedents. According to some of the jurists, legislating Islamic provisions and spreading them to the
public in practice is permissible in Islam as it significantly causes to practicing with its positive aspects,
providing legal stability in practice, and protecting religious provisions against the Western legal systems.
Avoiding from such a legislation will give Western originated law systems a lead to revoke Islamic law
invading Muslim countries, and enacting human laws in place spiritual ones. Legislation, in this respect, is
of vital importance to secure the justice and fairness as it enforces religious provisions. Unlike some jurists,
the others declare that legislating Islamic provisions and spreading them to the public is not permissible as
it cease precedenting, weaken the ability of contributing to law, and accordingly make Islamic provisions
steady. As opposed to postgraduate studies relevant to the topic, this study aims to handle precedenting
Islamic provisions in terms of Islamic Law and to derivate any result evaluating the topic within the
framework of the jurists' disagreements. The study discussed the concept of legislation, its history,
possibilities-limitations, and positive and negative sides within this scope. Afterwards, the controversies of
both classical period and present day jurists about the provisions in the field of Islamic Law were
examined with their evidences to get a result.

Keywords: Islamic Law, Figh, Legislation, Judgment, Dispute.
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