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Islam Hukukundaki Himaye Gelenegi Miivacehesinde
Miiltecilik Sistemi”

Hiiseyin BAYSA™

Ozet

Miilteci statiisiiniin Islim himaye hukukundaki yerini tespit etmek amaciyla
hazirlanan bu bildiri calismasinda miiltecilik, islam hukukundaki klasik koruma sistemleri
ile karsilagtirmali olarak incelenmistir. XX. ylizyilin baslarindan itibaren meydana gelen
savaslarin yol agtig1 kitlesel gdcler sonucunda ihdas edilmis bir koruma sistemi olan
miiltecilik, Islam hukukundaki himaye sistemleri arasinda daha ¢ok, eman ve muhacirlige
benzemektedir. Ozellikle, gerektirdigi haklar ve gecici ikamet agisindan emana benzeyen
miilteci statiisii, siginma saiki ve yer degistirmenin gerekliligi bakimindan emandan farklilik
arz etmektedir. Miilteciligin muhacirlige benzeyen yénii ise her ikisinde de baski veya zuliim
gerekgesiyle siginma talebinin séz konusu olmasidir. Ancak mubhacirlik, sigman kisi ile
siginilan iilkenin dini Aidiyetinin Islam olmasi durumunda vatandashk hakkini tanirken,
miiltecilik statiisii siginana boyle bir imkan vermemektedir.

Anahtar Kelimeler: Miiltecilik, Eman, Muhacirlik, Koruma Sistemleri

The Refugee System in Comparison Political Asylum
Tradition in Islamic Law

Abstract

In this paper, which aims to determine the status of refugees in terms of Islamic
political asylum law, the term ‘refugee’ has been emphasized by comparing it with the
classical protection systems of Islamic law. The refugee status has been introduced as a
protection system after the massive migration caused by wars that have been occurred since
the beginning of the 20® Century, similar to Emania and the Muhajir in terms of those
political asylum systems that exist in Islamic law. The refugee status, similar to Emania,
especially in terms of the laws required and temporary rights, is different from Emania in
terms of reasons for asylum and requirements related to relocation. The similarity of refugee
to Muhajir is that in both of them there is a demand for asylum due to repression or

* Bu metin, II. Uluslararas: Ortadogu Konferanslari -Ortadogu’daki Catismalar Baglaminda Gég¢ Sorunu-
(Kilis 2016) adl1 sempozyumda bildiri olarak sunulmustur.
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persecution. However, Muhajir provides the right of citizenship on the condition that the
religious affiliation of the asylum seeker and the asylum country are Islamic.

Keywords: Refugee, Emania, Muhajir, Protection Systems

1. Giris

Tarih boyunca insanlar, savas, baski, dogal afetler vb. sebeplerle
bulunduklar: yerleri terk edip, daha giivenli bolgelere go¢ etmislerdir. Vardiklar:
yerde ikamet etmek ve giiven i¢inde hayatlarin: siirdiirebilmek icin oradaki etkili
sahislarin veya yetkili merclin himayesine ihtiyag duymuslardir. Bu siginma
ihtiyac1 ile birlikte, zamanla himaye kiiltiirii ve hukuku da olusmustur. Miilteci
stattisti, boyle bir siire¢ dahilinde ortaya ¢itkmis bir uluslararas: koruma sistemidir.

Miilteci statiisiiniin ana gercevesi 1947 yilinda, Birlesmis Milletlerin kurdugu
Uluslararas1 Miilteci Orgiitii (UMO) tarafindan belirlenmistir. Miilteciler icin yeni
hukuki diizenlemelere ihtiya¢ duyan Birlesmis Milletler Genel Kurulu, bu amagla
1951 yilinda Cenevre’de “Miiltecilerin Hukuki Statiisiine [liskin Sozlesme”yi
imzalamistir. Bu s6zlesmede UM(Yda kabul edilen miilteci tanim1 esas alinmustir
(Ozcan, 2005:8). “1951 Cenevre Sozlesmesi” olarak da bilinen bu uluslararas:
hukuki diizenleme, sonraki donemlerde miilteciler ile ilgili yapilan bdlgesel ve
uluslararasi sozlesmelere kaynaklik etmistir? (Ozcan, 2005:1; Acer vd., 2010:46;
Ergiiven ve Ozturanli, 2013:1016).

Devletleraras: sozlesmelerle temel yapist belirlenen miiltecilik sistemi, baz
yonleri itibariyle Islam hukukundaki klasik himaye kurumlarina benzemektedir.
Ancak bu koruma mekanizmasi, temelde diger kurumlardan farklilik arz
etmektedir. Miiltecilik sistemi ile slam hukukundaki himaye kurumlar1 arasindaki
ortak ve farkli oOzellikleri tespit etmek tlizere yapilan bu ¢alismada Oncelikle
miiltecilik kurumu ile klasik koruma sistemleri hakkinda genel bilgi verilecek, daha
sonra da miiltecilik kurumu, islam hukukunda bilinen koruma sistemleri ile temel
oOzellikleri gercevesinde karsilastirilmaya calisilacaktir.

2. Miiltecilik Sisteminin Genel Yapisi

Miilteci kelimesi, bir seye veya bir yere siginmak veya dayanmak, bir
topluluktan ayrilip baskasmna sifmmak gibi anlamlara gelen “lecee” (i) fiil
kokiinden (Ibn Manziir, 1414 h.:[/152) tiiremis olup, sozliikte “siginmact”2 seklinde
tanimlanmaktadir (Tiirk Dil Kurumu, 2016). Arapcada bu kelime yerine aymn

! Bu calismada miiltecilik statiistine iligkin belirlemelerde bulunurken 1951 Cenevre Sozlesmesi ile
Tiirkiye’de bu sdzlesmenin igerigine uygun olarak hazirlanan 6458 sayili Yabancilar ve Uluslararasi
Koruma Kanunu (YUKK) esas alinmustir.

2 Sigmmaci kelimesi terim olarak, miiltecilik i¢in basvuruda bulunan, ancak midilteciligi yetkili makamlar
tarafindan hentiz kabul edilmemis kisiler i¢in kullanilmaktadir. (Uluslararas: Gog¢ Orgiitii, 2009: 49).
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mefhumu ifade etmek iizere yine “lecee” (i) sozciigiinden tiireyen “laci” (:-2Y)
kelimesi kullanilmaktadir (Faris, 2012:325; Sa’vi, 2007:55). Arap dilinde istimali
olmayan miilteci sozciigliniin Tiirkcede kullanilmasinin sebebi tam olarak
bilinmemekle birlikte bu kelimenin giliniimiiz Tiirk¢esine Osmanlicadan ge¢mis
olabilecegi tahmin edilmektedir (Durmaz, 2014:13).

Uluslararast hukukta miilteci kelimesi, 1rki, dini, toplumsal gruba
mensubiyeti veya siyasi diisiincesi nedeniyle zulme ugrayacagindan korktugu igin
vatandast oldugu iilkeden ayrilip, baska devletin korumas: altina giren kisiye
verilen statiiyli ifade etmektedir (1951 Cenevre Sozlesmesi 1. Md.). Miiltecilik ile
ilgili baz1 bolgesel sozlesmelerde, bu tanimin igerigine uygun olarak, iilkesindeki
savastan veya kamu diizeninin bozulmasindan kagan ve vatansiz kaldig icin baska
bir {ilkenin korumasina giren kisilerin de miilteci oldugu belirtilmistir (Bkz. YUKK,
63. Md.; Acer vd., 2010:46-7).

Miiltecilik sistemi, miiltecilere temel insani haklardan faydalanma imkanini
vermektedir. Bunun yami sira miiltecilerin bulundugu iilkelerde vatandaslarin
sahip oldugu hak ve dzgiirliiklerden yararlandirilmasini 6ngdrmektedir. Vatandasa
taninan haklardan faydalandirilmamasi durumunda miiltecilere, en azindan,
yabancilar hukukunun uygulanmasini énermektedir (1951 Cenevre Sozlesmesi, 7.
Md.; Acer vd., 2010:52).

Miilteci statiisiine sahip olabilmek icin uluslararast hukukta, birtakim sartlar
ileri siiriilmiistiir. U¢c maddede ozetleyebilecegimiz bu sartlardan bir tanesi,
miiltecilik basvurusunda bulunan kisinin zuliim ve baskiya maruz kalmis olmasi
veya bunun korkusunu yasamasidir. Miilteci kelimesinin taniminda gegctigi gibi,
miilteci statiistine hak kazanabilmek i¢in s6z konusu zuliim korkusunun 1rk, din,
siyasi diislince ya da belirli bir toplumsal gruba mensubiyet sebebiyle meydana
gelmis olmasi yahut {ilkedeki i¢ catismalarin yol ac¢tifi kaos ortamindan
kaynaklanmis olmasi gerekmektedir. Nitekim islenmis adi suglar sebebiyle yasanan
korku, iltica icin gegerli bir gerekge sayilmamustir (1951 Cenevre Sozlesmesi, 1.
Md.).

Miiltecilik korumasindan faydalanabilmek igin sart kosulan ikinci husus,
zultim korkusundan dolayi, vatandast olunan iilkenin smurlar disinda olmak ve
oraya donme imkanimin yahut isteginin bulunmamasidir (1951 Cenevre Sozlesmesi,
1. Md.). Vatandas1 olunan veya ikamet edilen iilkede emniyet sorunu bulunmakla
birlikte tilkenin bir bolgesinde devlet korumasindan faydalanma imkénma sahip
olmak, miiltecilik hakkina engel bir durum olarak kabul edilmistir (YUKK, 78.
Md.). Aym sekilde vatandasi olunan veya ikamet edilen iilke icinde giivenlik
gerekgesiyle yapilan ikamet degisikligi, miilteci statiisiinii gerektiren bir durum
olarak goriilmemistir.? Yine giivenli tiglincii bir {ilkenin himayesine girenlerin

31951 Cenevre Sdzlesmesi ve 1967 Protokolii, miiltecilik i¢in gerekli sartlar tasinsa dahi tilke ici yer
degistirmeyi, miilteci statiisiinii kazanmak icin yeterli gérmemistir. Giiniimiizde, iilke igerisinde yer
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uluslararas1 koruma hakkindan faydalanamayacaklar: bildirilmistir (YUKK, 74.
Md.).

Miilteci kabuliinde aranan figlincii sart, uluslararas: belgelerde savas sucu
veya insanhga karsi su¢ olarak tanimlanan herhangi bir davranista bulunmamis
olmaktir. Ay sekilde Birlesmis Milletlerin amag ve ilkelerine aykirt davranmamis
olmak da midiltecilik sartlar1 arasinda sayilmistir (1951 Cenevre Sozlesmesi, 1. Md.).

3. Islam Hukukundaki Klasik Himaye Kurumlar

fslam hukukunda iltica/himaye talebinde bulunan kisi veya toplumlara
yonelik birtakim koruma sistemleri isletilmistir. Sartlar1 ve sundugu imkénlar
acisindan degisik 6zelliklere sahip olan bu kurumlari eman, zimmilik ve muhacirlik
seklinde tasnif etmek miimkiindiir.

3.1. Eman

Eman; emin olmak, giivenmek anlamindaki Arapga “emn” (c#!) kokiinden

tiiremis olup, giiven, giivence, giivenlik gibi anlamlara gelmektedir (Ibn Manz(ir,
1414 h.:VII/21;  el-Mevsilatii’l-Fikhiyyeti'l-Kuveytiyye, — 2007:VIl/105;  Bozkurt,
1995:X1/75). Hukuk terimi olarak eman, Islam tilkesine (darulislam) girmek veya
[sliam ordusuna teslim olmak isteyen gayrimiislime/harbiye (el-Mevsilatii’l-
Fikhiyyeti’l-Kuveytiyye, 2007:V1/233-4; Bozkurt, 1995:X1/75)* veya gayrimiislim
iilkeye girmek isteyen miisliimana can ve mal giivencesi saglayan taahhiit
anlamina gelmektedir (Mevsili, 1937:1V/135; ibn Abidin, 1992:1V/166). Eman isteyen
kimseye miiste’'min, eman verilene miiste’'men, eman veren kisiye ise miiemmin
denir (Mevsilatii’l-Fikhiyyeti’l-Kuveytiyye, 2007:VI1/105; Bozkurt, 1995:X1/75). Eman
kelimesi yerine “civar” kelimesi de kullanilmaktadir. Nitekim Kur’an-1 Kerim’de
eman istemek, civar kelimesinin kokiinden tiiremis bir fiil olan “istecare” (Llaiul)
sozcligii ile ifade edilmistir (et-Tevbe 9/6; Kurtubi, 1964:VIIl/75; Raz,
1420h.:XV/531).

Tanimda da gectigi {izere eman miiessesesi temelde iki durumda
igletilmektedir. Bunlardan bir tanesi, baska bir {ilkenin vatandasi olan
gayrimiislimin ticari, diplomatik vb. sebeplerle Islam iilkesine veya miisliimanin
ayni amaclarla gayrimiislim iilkeye girmek istemesidir. Ikincisi ise, Islam
ordusunun girdigi bir bolgedeki gayrimiislimlerin Islam otoritesine teslim
olmasidir. Ancak eman kelimesi sozliik anlam1 dikkate alinarak bunlarin disindaki

degistirmis kisilerin miilteci statiisiine sahip olmalarini dngoren tek uluslararasi belge, 23 Ekim 2009
tarihli, Afrika’da Ulke icerisinde Yer Degistirmis Kisilerin Korunmasina fliskin Afrika Birligi Orgiitii
Sézlesmesi’dir (Ergtiven ve Ozturanli, 2013:1022).

¢ Mekke'nin fethi sirasinda Hz. Peygamber’in ¢atismadan uzak duran Kureyslilere can ve mal
glivenligini taahhtit etmesi eman kelimesi ile ifade edilmektedir (Sevkani, 1993:VIII/29).
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uygulamalar i¢in de kullanilmustir. C)rnegin ¢atisma halindeki mdiisltimanlarin
birbirlerine gilivence vermeleri de eman kelimesi ile ifade edilmistir (Zeydan
1982:52-3; Bozkurt, 1995:X1/76).

Eman sistemi, gayrimiislime can ve mal emniyeti iginde Islam iilkesinde
gecici bir siire ikamet etme imkanini vermektedir (ibn Mace, “Diyat”, 31; Zeydan,
1982:46-7; el-Mevsiiatii’l-Fikhiyyeti’l-Kuveytiyye, 2007:V1I/106). Bu siirenin o0lgisii
hakkinda farkli goriisler bulunmaktadir. Hanefi, Zeydiyye ve Imamiyye
mezhepleri ile Safiiler'den nakledilen bir goriise gore emén sozlesmesinin azami
siiresi bir yildir (Sirbini, 1994:V1/53; Ibn Kudame, 1968:1X/244; Mevsili, 1937:1V/136;
el-Mevsiiatii'l-Fikhiyyeti’l-Kuveytiyye, 2007:VII/125). $Safiller ve Hanefiler, maslahat
gerektirdiginde, siirenin bitiminden sonra miiste’'menin kendi vatanina donmesi
sartiyla emén akdinin yenilenebilecegini sdylemislerdir. Malikiler akit esnasinda
belirlenmemisse eméanin azami siiresinin dort ay oldugunu sdylemislerdir (Zuhayli,
1995:X1/81).

Giintimiizde eméan ve emannamelerin yerini tamamen devlet kontroliinde
olan pasaport, vize ve ikamet izni gibi uygulamalar almistir (Zuhayli, 1995:X1/81).

3.2. Zimmilik

Zimmilik kelimesi, antlasma, ahid (ibn Manzr, 1414h.:X11/221; el-Mevsiiatii’l-
Fikhiyyeti’l-Kuveytiyye, 2007:VI1/120), bir kimsenin yiiklendigi veya Odemeye
mecbur oldugu borg¢, himaye ve sahip ¢tkma gibi anlamlara gelen “zimmet” (4<3)
kokiinden tiiremistir (Fayda, 2013:XLIV/428). Terim olarak zimmilik, gayrimiislime
Islam iilkesinde cizye karsiiginda giivenli bir sekilde siirekli ikamet hakkinin
verilmesi durumudur.> Kendisine bu imkan tanman kisiye zimmi veya ehl-i zimme
denilmektedir (Kasani, 1986:V11/71, 110; Mevsili, 1937:1V/136; Zeydan, 1982:22, 41).
Zimmilik statiisii cizye ayeti olarak bilinen Tevbe siiresinin 29. ayeti ile sabit
olmustur. Bu ayetin nazil olmasi {izerine gayrimiislimlerle yapilan zimmet
antlasmast karsiiginda onlarin yurt icinde can ve mallan ile inang hiirriyetleri
giivence alttna alinmustir (Fayda, 2013:XLIV/428). Ayrica onlara vatandaslik
hakkinin yani sira, kamu giivenligi ve inangla ilgili gorevlerde bulunmak disinda,
miisliimanlarin sahip oldugu haklarin tamamu verilmistir (Zeydan, 1982:64; Yaman,
2013:XLIV/435).

Zimmilik antlasmas: daha ¢ok, fethedilen veya savas sonucu alinan
bolgelerde yasayan gayrimiislimlerle yapilmistir (Fayda, 2013:XLIV/430). Ancak
eman akdi ile Islam {ilkesine girip de daha sonra zimmilik antlasmasi yapanlara

5 Osmanh dénemi kaynaklarinda gayrimiislimlerle yapilan bazi zimmilik muameleleri eman, ilgili
belgeler de emanname olarak ifade edilmistir. Burada eman sozctiigii, sozliik anlaminda kullanilmustr.
Zira bu kelime ile, gayrimiislimlerin temel hak ve hiirriyetlerinin giivence altina alindig1 kastedilmistir
(psirli, 1995:X1/77).
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veya zimmiligi kabul ettiklerine karine bulunanlara da bu statiiden yararlanma
imkani tanimustir. Ornegin ikamet siiresi bir yili asan miiste’'menler ile zimmi
erkekle evlenen harbi kadinlara zimmilik hakki verilmistir (Kasani, 1986:VI11/110;
Mevsili, 1937:1V/136; Zeydan,1982: 32-4; el-Mevsiiatii’l-Fikhiyyeti’l-Kuveytiyye,
2007:VI1/121).

Hanefi, $afii ve Hanbeli hukukgular, gayrimiislimlerden gelecek zimmet akdi
teklifini kabul etmenin Islam devletine vacip oldugu goriisiindedirler. Malikiler,
zimmilik teklifinin kabuliinii maslahata uygunluk sartina baglamslardir (Ibn
Kudame, 1968:1X/244; Zeydan, 1982:30-1; Ozel, 1998:221; Karaman, 1999:111/238).

Islam {ilkelerine gayrimiislimlerin zimmi statiisiinde kabul edildigine dair
bir¢ok tarihi d6rnek bulunmaktadir. Onlardan bir tanesi, Macaristan’in 6zgiirliigii
icin Avusturya’ya karst 1849 yilinda yapilan Ozgiirliik Savasi'nda maglup olup,
Osmanli devletine siginan Macar ve Polonyali ihtilalcilere yapilan muameledir.
Donemin padisahi Sultan Abdiilmecid, Rusya ve Avusturya’min baskisina ragmen
onlar1 kendi 6zel misafirleri olarak kabul ettigini duyurmus ve tiim Avrupa’nin
takdirini kazanacak sekilde onlara karsi misafirperverlik gostermistir (Nazr,
1999:13, 353-4).

3.3. Muhacirlik

Sozliikte gogmenlik anlamimna gelen muhacirlik (Tirk Dil Kurumu, 2016),
gocmen anlamindaki Arapga “muhacir” (,sl«) sdzciiglinden tiiretilmistir. Muhacir
kelimesi terim olarak genel ve 6zel olmak {izere iki anlamda kullanilmaktadir. Bu
kavram ile 6zelde Medine’ye go¢ eden Hz. Peygamber ve Mekkeli miisliimanlar,
genelde ise gayrimiislim {ilkeden (darulharp) Islam iilkesine go¢ eden miisliimanlar
kastedilmektedir (C)nkal, 1998:XVII/458). Buna gore mubhacirlik statiisii, hicret
edilen iilke tarafindan muhacire taninan hak ve yetkileri ifade etmektedir.

Hicret iki sekilde gergeklesebilmektedir. Bunlardan bir tanesi, Mekke’den
Habesistan’a yapilan hicrette oldugu gibi zuliim ve baskinin goriildiigii yerden
giivenli olan gayrimiislim iilkeye (darulemn) go¢ etmektir. Hicretin ikinci sekli ise
Hz. Peygamber'in Medine'ye gitmesinden sonra miisliimanlarin oraya yaptig
hicrette oldugu gibi darulharpten darulislama go¢ etmektir (Ozel, 1998:XVI1/464).¢
flk donem kaynaklarinda hicret kavram kullanilirken hicretin bu ikinci seklinin
esas alindig goriilmektedir (Razi, 1420h.:X/170; Kurtubi, 1964:1V/319; Sirbini,
1994:V1/54). Sonraki donemlerde yapilan hicret tanimlamalarinda ise hicretin
birinci sekli merkeze alinmistir (Selkini, 2014:28).

¢ “Fetihten sonra hicret yoktur, artik sadece cihad ve niyet kalmustir; cihada cagrildiginizda icabet edin”

seklindeki hadiste de “hicret” kelimesi ile darulislama gog etmek kastedilmistir. Tirmizi, “Siyer”, 33,
(1590).
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Kur'an-1 Kerim'de hicretin her iki seklinin de Orneklerini gormek
miimkiindiir. Bir¢ok ayette Mekke’den Medine’ye go¢ eden miisliimanlardan
bahsedildigi” gibi bask: ve zulme maruz kaldiklar: igin yurtlarimi terk edip, baska
yerlere giden Onceki peygamberler ve {immetleri de anlatilmaktadir.8

Bir koruma sistemi olarak muhacirlik statiisii, islam tilkesine hicret eden
miisliimana vatandaslik hakkini1 vermektedir. Bu hak, nasslarda miisliimanlarin tek
bir {immet olarak nitelenmis olmasina (el-Enbiya 21/92; el-Mii'min(in 23/52; el-
Bakara 2/143; Al-i imran 3/110) dayandirilmaktadir. Ummetin bir ferdi olmak,
fslam devletine siyasi ve hukuki yonden bagliligi da gerektirmektedir. Buna gore
idari boliinmeler ve miistakil islam iilkelerinin varligi, miisliimanin Islam devleti
vatandashgindan istifadesine engel degildir® (Zeydan, 1982:63; Ozel, 1998:228;
Karaman, 1999: 111/248). Selcuklu ve Osmanli devletleri bu anlayis dogrultusunda
muhacirlere vatandaglik statiisii vermislerdir. Ancak giiniimiizde Islam
tilkelerindeki hukuki, siyasi ve politik yapilanmalar, muhacirlik sisteminin
isletilmesini engellemektedir. Bugiin gayrimiislim bir iilkede yasayan miisliiman
azinliklar veya Islamiyeti yeni kabul edenler, istedikleri miisliiman {ilkeye
serbestge hicret etme imkanina sahip degildirler (Ozel, 1998:XVII/466). Vakia bu
sekilde olmakla birlikte nasslarin bazi durumlarda hicreti zorunlu tutmasi (el-Enfal
8/72; en-Nisa 4/97-9) ve miiminlerin bir timmetin kardes fertleri oldugunu
bildirmesi (Al—i Imran 3/103; el-Hucurat 49/10; el-Enbiya 21/92), muhacire
vatandaslik hakkinin verilmesini gerekli kilmaktadir.

4. Miiltecilik Sisteminin Klasik Himaye Kurumlan ile Benzegen ve
Aynsan Yonleri

Miilteci statiisii, fslam hukuk gelenegindeki koruma yontemleri gibi can ve
mal emniyetini garanti altina almaktadir. Bu ortak 6zellik disinda miilteciligin her
bir himaye kurumuyla benzesen baska yonleri de mevcuttur. Bununla birlikte

7 Nitekim Kur’an-1 Kerim’deki muhacir ve ¢ogul olarak muhacirin ve muhacirat kelimeleri ile
cogunlukla (en-Nisa 4/100; et-Tevbe 9/100, 117; en-Ntr 24/22; el-Miimtehine 60/10) Mekke’den
Medine’ye go¢ eden miisliimanlar kastedilmektedir (Onkal, 1998:XVII/458).

8 Omegin Hz. ibrahim, kavminin kendisini ateste yakma tesebbiistiniin ardindan, “Dogrusu ben
rabbimin emrettigi yere hicret ediyorum” diyerek (el-Ankebfit 29/26) énce Filistin’e, ardindan Misir'a
g0¢ etmis ve daha sonra da Ken’an diyarina yerlesmistir. Aym sekilde Hz. Suayb’a kavminin kibirlileri,
“Ey Suayb! Kesinlikle seni ve seninle beraber iman edenleri memleketimizden ¢ikaracagiz yahut
dinimize doneceksiniz” demisler (el-A’raf 7/88) ve onu yanindakilerle birlikte hicrete zorlamiglardi. Yine
Hz. Miis4, Firavunun zulmiinden dolay1 Isréilogullarl ile birlikte Misir’dan hicret etmek zorunda
kalmistir (Yénus 10/90; es-Suara 26/52; Onkal, 1998:XVII/458; Aldemir, 2010:252).

9 fslam’da Insan Haklar Beyannamesi'nin 23. maddesi de bu goriisii kabul etmistir: “Darulislam tektir.
islam iilkesi, her miisliimanin vatanidir. Miisliimanin Islam tilkesindeki hareketlerini cografi engeller ve
siyasi siginmalarla kayitlamak ve engellemek caiz degildir. Her miisliiman belde, oraya hicret eden veya
giris yapan miisliimanlari, kardesin kardesi karsiladig: gibi karsilamasi gerekir.” (Akgiindiiz, 1997:128).
10 fran devleti, bu anlayisi benimsememistir (Akgiindiiz, 1997:48).
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miilteciligin himaye kurumlarindan farkli bir koruma sistemi oldugunu gosteren
yanlar1 da vardir. Islim hukukunda bilinen himaye kurumlari ile miiltecilik
arasindaki benzer ve farkli yoOnleri kisaca asagidaki sekilde ifade etmek
miimkiindiir.

4.1. Miiltecilik ve Eman

Miilteci statiisii, himaye kurumlar: arasinda daha ¢ok, eméana benzetilmistir.
Bu kaniya varilirken her iki kurumun himayeye muhtag kisiye giivenlik garantisini
vermesi ve gegici ikamet imkéani tanimasi goz Oniinde bulundurulmustur (Sa’vi,
2007:55; Durmaz, 2014:51; Faris, 2012:325). Miiltecilik bu iki hususta emaéana
benzemekle birlikte asagida siralayacagimiz konularda emandan farklilik arz
etmektedir:

1. Miilteci, ancak baska iilkeye siginmaya zorlayan sebepler ortadan kalkinca
tilkesine geri gonderilebilir (1951 Cenevre Sozlesmesi, 33 Md.; YUKK 85. Md.).
Miiste’'menin tilkeden ayrilmasi, sdzlesme esnasinda belirlenen siireye baglidir
(Zuhayli, 1995:X1/81).

2. Miiltecilikte, vatandasi olunan {ilkeden bagka bir {ilkeye gog edilmektedir
(1951 Cenevre Sozlesmesi, 1. Md). Emandan bahsederken degindigimiz gibi bu
sistemde vatan degisikligi her zaman icin s6z konusu degildir.

3. Miilteci statiisiinii alabilmek i¢in ikamet edilen veya vatandas: olunan
tilkede bask: ve zuliim gormek veya bunun korkusunu yasamak sart kosulmustur
(1951 Cenevre Sozlesmesi, 1. Md). Eméan akdinin ger¢eklesmesi igin boyle bir
durum sart sayilmamistir. Ornegin iilkesinde giivende olan bir gayrimiislimin ticari
amaclarla eman sozlesmesine basvurmasi miimkiindiir. Bu agidan da eman ile
miiltecilik arasinda umtim-hustis (i¢lem-kaplam) iliskisi bulunmaktadur.

4. Miiltecilik basvurusunda temel saik, ikamet edilen veya vatandas: olunan
tilkenin zuliim ve baskisindan kurtulma istegidir. Eman sozlesmesinde ise ana saik,
teslim olunan veya ikamet edilmek istenen iilkeden yana giivende olma kaygisidir.

4.2. Miiltecilik ve Zimmilik

Miiltecilik ile eméan arasindaki farklarin tamami, miltecilik ile zimmilik
arasinda da bulunmaktadir. Bu farklarin yani sira vatandaslik statiisiiniin verilmesi
hususunda da miiltecilik zimmilikten ayrilmaktadir. Zimmilik himaye talebinde
bulunan kisiye bu hakki verdigi (Kasani, 1986:VI/281; Zeydan, 1982:63) halde
miiltecilik, sadece miiltecilere vatandaslhiga kabulde kolaylik saglanmasini
ongormektedir (1951 Cenevre Sozlesmesi, 34. Md).
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4.3. Miiltecilik ve Muhacirlik

Koruma sistemleri hakkinda verdigimiz bilgilerde de gorildiigii gibi
miiltecilik, iki hususta muhacirlik ile ayn1 6zellige sahiptir. Bunlardan birincisi, her
iki kurumda da siginma talebinde bulunan kisi, ikamet yerini terk edip, baska bir
iilkeye veya topluma sigmmaktir. Tkincisi ise bu yer degistirmenin temel saiki,
baski ve zuliim gormek veya bunun korkusunu yasamaktir.

Miiltecilik ile muhacirlik arasinda bu ortak &zelliklerin yam sira iki temel
fark da bulunmaktadir. Bunlar su sekilde ifade edebiliriz:

1. Miiltecilik statiisiinii almada dini aidiyetin herhangi bir etkisi sz konusu
olmadig halde (1951 Cenevre Sozlesmesi, 7. Md), muhacirlik statiisiinden sadece
miisliiman kimligine sahip olanlar faydalanabilmektedir. Gayrimiislimlerin Islam
iilkesine sigimnma basvurusu kabul edilmekle birlikte bunlarin talebine eman ve
zimmilik kurumlar1 dahilinde cevap verilmektedir. Buna gore iki kurum arasinda
iltica basvurusunun kabuliinde degil de siginma talebinde bulunanin vatandashga
kabuliinde dini aidiyet dikkate alinmaktadir.

2. Miiltecilik kurumu, iltica edene vatandashik statiisii vermemektedir.
Muhacirlik ise Islam iilkesine hicret edene bu statiiden yararlanma imkéanini
saglamaktadir.

5. Sonug

Genel yapist XX. ylizyllda devletleraras: ortak akilla belirlenmis mdilteci
statiisti, Islam hukukundaki klasik himaye kurumlariyla benzer ozellikler
tastmaktadir. Himaye talebinde bulunan kisiye, sartlar1 tasimasi durumunda
hukuki korumay: saglamasi agisindan miiltecilik sistemi ile klasik himaye
kurumlart arasinda herhangi bir fark bulunmamaktadir. Aym sekilde miiltecilik,
diger koruma mekanizmalarinda oldugu gibi basvurusu kabul edilen kisiye, gliven
icinde yasama imkanmi vermektedir. Bu ortak hususlarin yanm sira miiltecilik
sistemi ile her bir klasik koruma kurumu arasinda kendi icinde baska benzer yonler
de mevcuttur.

Miiltecilik ile diger kurumlar arasinda bulunan bu benzerliklerin yani sira
yapisal birtakim farkliliklar da vardir. Miiltecilik sistemi, himaye talebinin temel
saiki agisindan emén ve zimmilikten farkli bir yapiya sahiptir. Ayni sekilde
basvuru sahibine vatandaslik statiisiiniin verilmesi ve bu imkandan
yararlandirirken dini aidiyetin dikkate alinmasi konularinda da miiltecilik, diger
koruma sistemlerinden ayrilmaktadir. Ote yandan miiltecilik sistemi, higbir
miilteciye vatandaghk statiisii taahhiit etmezken, Islam hukuk gelenegindeki
himaye kurumlar1 si§inma talebinde bulunanlara, dini kimligi dikkate alarak
vatandagliktan faydalanma imkanim saglamaktadir. fltica eden miisliimana,
muhacirlik sistemi dahilinde vatandaslik statiisiinli verirken, iltica eden
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gayrimiislime eman ve zimmilikten birini tercih etme firsatin1 sunmakta, zimmiligi
secenleri vatandas olarak kabul etmektedir.
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The Refugee System within the Confrontation of
Guardianship Tradition in Islamic Law®

Hiiseyin BAYSA™

Abstract

In this paper, which aims to determine the status of refugees in terms of Islamic
political asylum law, the term ‘refugee’ has been emphasized by comparing it with the
classical protection systems of Islamic law. The refugee status has been introduced as a
protection system after the massive migration caused by wars that have been occurring since
the beginning of the 20% Century, similar to Emania and the Muhajir in terms of those
political asylum systems that exist in Islamic law. The refugee status, similar to Emania,
especially in terms of the laws required and temporary rights, is different from Emania in
terms of reasons for asylum and requirements related to relocation. The similarity of refugee
to Muhajir is that in both of them there is a demand for asylum due to repression or
persecution. However, Muhajir provides the right of citizenship on the condition that the
religious affiliation of the asylum seeker and the asylum country are Islamic.

Keywords: Refugee, Emania, Muhajir, Protection Systems

Islam Hukukundaki Himaye Gelenegi
Miivacehesinde Miiltecilik Sistemi

Ozet

Miilteci statiisiiniin Islam himaye hukukundaki yerini tespit etmek amaciyla
hazirlanan bu bildiri calismasinda miiltecilik, Islam hukukundaki klasik koruma sistemleri
ile kargilagtirmal1 olarak incelenmistir. XX. ylizyilin baglarindan itibaren meydana gelen
savaslarin yol agtigi kitlesel gogler sonucunda ihdas edilmis bir koruma sistemi olan
miiltecilik, IslAm hukukundaki himaye sistemleri arasinda daha ¢ok, eman ve muhacirlige
benzemektedir. Ozellikle, gerektirdigi haklar ve gecici ikamet agisindan eméana benzeyen

* This paper was presented in the symposium entitled International Middle East Conferences - Migration
Issue in terms of the Conflicts in the Middle East - (Kilis 2016).

This paper is the English translation of the study titled "Islam Hukukundaki Himaye Gelenegi
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“Islam Hukukundaki Himaye Gelenegi Miivacehesinde Miiltecilik Sistemi”, flahiyat Akademi, say1: 4,
2016, s. 37-48.) The paper in Turkish should be referred to for citations.

** Asst. Prof. Kilis 7 Aralik University, Faculty of Divinity, Department of Islamic Law, faculty member,
huseyinbaysa@kilis.edu.tr.
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miilteci statiisii, si§inma saiki ve yer degistirmenin gerekliligi bakimindan emandan farklilik
arz etmektedir. Miilteciligin muhacirlige benzeyen yonii ise her ikisinde de baski veya zuliim
gerekgesiyle siginma talebinin s6z konusu olmasidir. Ancak mubhacirlik, sigmman kisi ile
siginilan {ilkenin dini aidiyetinin Islam olmasi durumunda vatandashk hakkii tanirken,
miiltecilik statiisii siginana boyle bir imkan vermemektedir.

Anahtar Kelimeler: Miltecilik, Eman, Muhacirlik, Koruma Sistemleri

1. Introduction

People have migrated from their residential areas to other places for different
reasons such as war, pressures, natural disasters etc. throughout history. They have
needed the guardianship of the authorities of the places they have migrated, to
reside and maintain their lives safely. Upon this need for seeking asylum,
guardianship culture, and laws have been formed in time. Refugee status is an
international protection system formed in such a process.

The main frame of refugee status was determined by International Refugee
Organization (IRO) founded by the United Nations (UN) in 1947. The UN General
Assembly has discovered the necessity to form new regulations for refugees and
thus executed the Convention Relating to the Status of Refugees in Geneva in 1951.
This agreement was based on the definition of refugee accepted in IRO (Ozcan,
2005: 8). This international regulation, also known as “1951 Geneva Convention”,
has served as the source for the following regional and international agreements
regarding refugees ! (Ozcan, 2005: 1; Acer et al.,, 2010: 46; Ergiiven and Ozturanly,
2013: 1016).

The refugee system, the main structure of which has been determined with
international agreements, resembles to classic guardianship institutions in Islamic
law from certain aspects. However, this protection mechanism differs from other
institutions essentially. This study, conducted to determine the common and
different characteristics between refugee system and guardianship institutions in
Islamic law, provides general information about the refugee institutions and classic
protection systems, and it compares the refugee institutions with the protection
systems and basic relevant characteristics in Islamic law later.

2. General Structure of Refugee System

The term multeji (refugee) is derived from the verbal base “lajaa” (la)),
meaning taking refuge in a place or object, or leaving a society to join another (Ibn

! This study presents approaches regarding the status of refugees in accordance with the 1951 Geneva
Convention and Turkish Law 6458 on Foreigners and International Protection (YUKK) that suits the
content of the Geneva Convention.
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Manzoor, 1414 h.: I/152), and it is defined as “asylum-seeker”? in the dictionary
(Turkish Language Association, 2016). The Arabic term “laji” (i->Y) derived from
another Arabic term “lajaa” () is used to reflect the same concept (Faris, 2012: 325;
Sawi, 2007: 55). Although the exact reason why the term “refugee”, which is not
used in Arabic, is used in Turkish is not known, it is estimated that this term was
derived from Ottoman Turkish (Durmaz, 2014: 13).

The concept of “refugee” is reflected by the international law as those who
must flee their home countries for the concerns of being tormented due to the
reasons related to race, religion, social group membership, and political opinion,
and who are protected under the guardianship of another country (1951 Geneva
Convention, Article 1). Other regional agreements accordingly define refugees as
the people who must flee civil war and disturbance of peace in their countries and
are protected by another country due to being stateless (See. YUKK, Article 63; Acer
et al., 2010:46-7).

Refugee system provides refugees the ability to benefit from basic human
rights. In addition, this system aims to ensure that refugees benefit from the rights
and freedom as much as the domestic citizens of that country. In case the refugees
cannot benefit from the rights granted to the citizens, it is recommended that law
on foreigners be applied for the refugees (1951 Geneva Convention, Article 7; Acer
et al., 2010:52).

International laws indicate a certain set of conditions for achieving the status
of refugee. One of these conditions that can be briefly reflected in three articles is
that the person who applies for the refugee status has been tormented or oppressed
or experienced such fears. As seen in the definition of refugee, for achieving the
refugee status, it is necessary to suffer from these fears due to the reasons related to
race, religion, social group membership, and political opinion, or due to the chaotic
environment arising from the civil wars in the left country. The fear experienced
due to the ordinary crime is not a valid reason for seeking refuge (1951 Geneva
Convention, Article 1).

The second condition for receiving refugee status is staying outside the
borders of the home country due to the concerns related to fear of persecution and
having no possibility or desire to return (1951 Geneva Convention, Article 1).
Having the possibility of benefiting from state guardianship although there is an
issue of safety in the home country is accepted as an obstacle before obtaining the
refugee status (YUKK, Article 78). Similarly, the change of residence in the home
country or country of residence due to safety-related reasons is not regarded as a

2 Asylum-seeker is used to indicate people who apply for refugee status but whose applications are yet
to be accepted by the authorized bodies. (International Organization for Migration, 2009: 49).
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condition requiring the refugee status.? Similarly, it is reported that anyone under
the guardianship of a safe third country cannot benefit from the international right
of protection (YUKK, Article 74).

The third condition for accepting people as refugees is having no record of
displaying any actions defined as war crime or crime against humanity in
international documents. Similarly, conditions for a receiving refugee status include
no records of acting against United Nations’ goals and principles (1951 Geneva
Convention, Article 1).

3. Classic Guardianship Institutions in Islamic Law

Certain protection systems have been used for the people or societies
demanding protection/guardianship in Islamic law. These institutions with
different characteristics based on their conditions and opportunities can be
classified as Emania, Zimmi and Mubhajir.

3.1. Emania

Emania is derived from the Arabic base “emn” (c»)) meaning being sure or
trusting, and it has certain meanings such as assurance or security (Ibn Manzoor,
1414 h.: VIII/21; al-Mawzuat al-Fighiyyat al-Kuwaytiyya, 2007: VII/105; Bozkurt, 1995:
XI/75). Emania, an Islamic legal term, means the promise of ensuring life and
property safety of non-Muslims/military personnel who aim to live in an Islamic
country (dar al-islam) or surrender to an Islamic army (al-Mawsuat al-Fighiyyat al-
Kuwaytiyya, 2007: V1/233-4; Bozkurt, 1995: XI/75)%or the promise of protecting the
life and property of a Muslim who wants to pass the borders of a non-Muslim
country (Mawsili, 1937: IV/135; Ibn Abidin, 1992: IV/166). Anybody demanding the
status of emania is called musta’'min while those who are granted the status of
emania are called musta'man and who grant this status is named muammin
(Mawsuat al-Fighiyyat al-Kuwaytiyya, 2007: VII/105; Bozkurt, 1995: XI/75). The term
“emania” is sometimes reflected as “jiwar”. Demanding the status of emania is
indicated with the verb “istajara” (Uxiw) derived from the base of the term jiwar in
Quran (at-Tawbah 9/6; Qurtubi, 1964: VIII/75; Razi, 1420h.: XV/531).

This definition indicates that the status of emania is basically operated in two
cases. One of these is the desire of a non-Muslim from another country to pass the

31951 Geneva Convention and 1967 Protocol do not regard domestic migration enough for receiving
refugee status although the conditions for being a refugee are met. The only modern international
document indicating that people who are internally displaced inside their country can be regarded as a
refugee is the African Union Organization Convention on Internally Displaced Persons dated 23 October
2009 (Ergiiven and Ozturanl, 2013:1022).

4 The Prophet’s promise of life and property protection to the Quraysh people who avoided combat
during the conquest of Mecca is indicated with the term emania (Shawqani, 1993: VIII/29).
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borders of an Islamic country for commercial, diplomatic or similar reasons or a
Muslim'’s desire to enter a non-Muslim country with the same purposes. The other
is that non-Muslims in the places controlled by Islamic armies surrender to the
Islamic authority. However, the term “emania” was also used for different practices
and cases considering the lexical meaning. For example, mutual assurance of
Muslims in conflictis also reflected as emania (Zaidan 1982: 52-3; Bozkurt, 1995:
XI/76).

The system of emania provides non-Muslims the opportunity to temporarily
live in an Islamic country with the protection of their lives and properties (Ibn
Majah, “Diyat”, 31; Zaidan, 1982: 46-7; al-Mawsuat al-Fighiyyat al-Kuwaytiyya, 2007:
VII/106). There are different opinions regarding the dimension of this duration.
According to certain opinions from Hanafi, Zaydiyya, Imamiyya and Shafi sects,
the maximum duration of emania agreement is one year (Shirbini, 1994: VI/53; Ibn
Qudama, 1968: IX/244; Mawsili, 1937:1V/136; al-Mawsuat al-Fighiyyat al-Kuwaytiyya,
2007: VII/125). Shafi and Hanafis stated that when business affairs are in question,
the emania agreement can be renewed on the condition that musta’'man returns to
his/her own country. Malikis stated that the maximum duration of emania was four
months if it was not determined in the agreement (Zuhaili, 1995: X1/81).

The concepts of emania and emannama are replaced with certain modern,
governmentally controlled practices such as passport, visa and residence permit
(Zuhaili, 1995: XI/81).

3.2. Status of Zimmi

The term "zimmi" is derived from the base "zimmat” (%3 meaning
agreement, convention (Ibn Manzoor, 1414h.:XIl/221; al-Mawsuat al-Fighiyyat al-
Kuwaytiyya, 2007: VII/120), any debts undertaken by a person for guardianship and
protection (Fayda, 2013: XLIV/428). As a concept, the status of zimmi means
granting the right to permanently and safely live in an Islamic country to a non-
Muslim person against jizya fee.5 The person granted such right is called zimmi or
ahl al-zimma (Qasani, 1986: VII/71, 110; Mawsili, 1937:1V/136; Zaidan, 1982: 22, 41).
The status of zimmi was reflected clearly with the verse 29 in Surah at-Tawbah, also
known as jizya verse. After the revelation of this verse, non-Muslims’ lives,
properties and belief-based freedoms were assured upon a zimmat agreement
executed with them (Fayda, 2013: XLIV/428). In addition to citizenship right, they
were granted all rights Muslims have, except serving in positions of public security
and religious affairs (Zaidan, 1982: 64; Yaman, 2013: XLIV/435).

5 The sources of the Ottoman era indicate that certain zimmi treaties made with the non-Muslims were
named emania while relevant documents were emannama. Emania was used to reflect its lexical
meaning, which is that non-Muslims’ basic rights and freedoms are assured (1p§irli, 1995: X1/77).
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Agreements regarding the status of zimmi were mostly made with the non-
Muslims living in conquered places or areas controlled after a war (Fayda, 2013:
XLIV/430). However, those who entered an Islamic country and executed a zimmi
status agreement or indicated that they accepted such status were also granted the
right to benefit from this status. For example, the musta'man whose duration of
residence exceeded one year and women who were war victims and married to
zimmi men were granted the status of zimmi (Qasani, 1986:VII/110; Mawsili, 1937:
IV/136; Zaidan,1982: 32-4; al-Mawsuat al-Fighiyyat al-Kuwaytiyya, 2007: VII/121).

Hanafi, Shafii and Hanbali law authorities believe that it is necessary for an
Islamic state to accept the offer of zimmet agreement from non-Muslims. Maliki
people related the acceptance of the offer regarding zimmi status to the condition of
accordance with business affairs (Ibn Qudama, 1968: 1X/244; Zaidan, 1982: 30-1;
Ozel, 1998: 221; Karaman, 1999: 111/238).

There are many historical cases indicating that non-Muslims were granted
the zimmi status in Islamic countries. One of them is the attitude shown to
Hungarian and Polish revolutionaries taking refuge in the Ottoman Empire after
getting beaten in the Battle of Debrecen fought in 1849 for the freedom of Hungary.
Sultan Abdulmajid, the ruler of the era, declared that he accepted these
revolutionaries as his guest despite the pressure from Russia and Austria, and he
welcomed them which was appreciated by all of Europe (Nazir, 1999: 13, 353-4).

3.3 Status of Mubhajir

Mubhajirhood, lexically meaning the status of migrant (Turkish Linguistic
Association, 2016), was derived from the Arabic term “muhajir” (,al) meaning
migrant. The term "muhajir" is used to reflect two meanings which are general and
subjective. The subjective meaning indicates the Prophet and Muslims from Mecca
who migrated to Madinah, while the general aspect indicates the Muslims who
migrated from a non-Muslim country to an Islamic country (Onkal, 1998: XVII/458).
Accordingly, the status of muhajir indicates the rights and authorities granted by
the country hosting the migrant.

Migration can be performed in two ways. One of them is to migrate from the
place of torment and oppression to a safe non-Muslim country (darulamn) as seen
in the migration from Mecca to Ethiopia. The second form of migration is the
movement from darulharp to darulislam like the migration of Muslims to Madinah
after the Prophet's move there (Ozel, 1998: XVII/464).6 The second form of
migration was used in the sources of era to reflect the concept of migration (Razi,
1420h.: X/170; Qurtubi, 1964: IV/319; Shirbini, 1994: VI/54). The first form of

¢ The migration in the hadith “There is no such thing as migration after conquest because jihad and
intentions are what is left; follow the call for jihad” is used to mean the migration to darulislam.
Tirmidhi, “Siyar”, 33, (1590).
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migration was considered in the definitions of migration performed later (Salkini,
2014: 28).

The Quran has both forms of the concept of migration. Many verses mention
the Muslims who migrated from Mecca to Madinah” and reflect the previous
Prophets and their ummah who fled their countries due to oppression and
torments.®

Status of muhajir as a protection system grants citizenship to Muslims who
migrate to an Islamic country. This right is related to the evidence that Muslims are
reflected as one nation in religious works (al-Anbiya 21/92; al-Mu'minun 23/52; al-
Baqara 2/143; Ali 'Imran 3/110). Being a member of the ummah requires political
and legal commitment to Islamic states. Accordingly, administrative divisions and
presence of separate Islamic countries is not an obstacle before Muslims' authority
to benefit from the citizenship of Islamic countries® (Zaidan, 1982: 63; Ozel, 1998:
228; Karaman, 1999: 111/248). Accordingly, muhajirs were granted the status of
citizenship in Seljuks and the Ottoman Empire.l® However, the legal, political, and
similar structures in the modern Islamic countries prevent using the system of
mubhajir. Muslim minorities living in a non-Muslim country or those who have just
accepted Islam do not have the right to freely migrate to any Islamic countries they
wish (Ozel, 1998: XVI1/466). However, certain religious works necessitate migration
in certain cases (al-Anfal 8/72; an-Nisa 4/97-9) and state that all believers are the
siblings of an ummah (Ali ‘Imran 3/103; al-Hujurat 49/10; al-Anbiya 21/92), which
makes it obligatory to grant citizenship to muhajirs.

7 The concepts of muhajir and its plural muhajirin and muhajirat forms (an-Nisa 4/100; at-Tawba 9/100,
117; an-Nur 24/22; al-Mumtahina 60/10) reflect the Muslims who migrated from Mecca to Madinah
(Onkal, 1998: XVI1/458).

8 For example, after his nation's efforts to burn him, Abraham migrated to Palestine first and Egypt later
stating "To be frank, I am moving to where my God has ordered" (al-Ankabut 29/26), and he resided in
Canaan later. Similarly, certain greedy members of Shuaib's nation said to Shuaib "We will surely evict
you, O Shu'ayb, and those who have believed with you from our city, or you must return to our
religion." (al-Araf 7/88), and they forced him and his companions to migrate. Similarly, Moses had to
move out of Egypt with Israeli people due to the Pharaoh's oppression (Yunus 10/90; ash-Shuara 26/52;
Onkal, 1998: XV11/458; Aldemir, 2010:252).

° Both Islam and Article 23 of Bill of Rights accept this idea: “Darulislam is one. An Islamic country is the
home of all Muslims. It is not appropriate to prevent or restrain the movement of Muslims in an Islamic
country with geographic obstacles and political actions of asylum-seeking. Every Islamic country should
welcome the Muslims entering its borders or migrating there just like how a Muslim person welcomes
his/her sibling.” (Akgiindiiz, 1997: 128).

10 Jran has not adopted this approach (Akgiindiiz, 1997: 48).
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4. The Similar and Different Aspects Between the Refugee System and
Classic Guardianship Institutions

The status of refugee guarantees the safety of life and property as seen in
Islamic legal traditions. There are more similar aspects between the status of
refugee and guardianship institutions. However, there are indicators showing that
the status of refugee is a protection system different than guardianship institutions.
The similar and different aspects between the known guardianship institutions and
status of refugee can be expressed as follows:

4.1. Status of Refugee and Emania

Status of refugee was believed to resemble emania the most among the
guardianship institutions. The fact that both statuses provide the guarantee of
safety and opportunity of temporary residence to the people needing guardianship
was considered in this belief (Sa’wi, 2007: 55; Durmaz, 2014: 51; Faris, 2012: 325).
The status of refugee resembles emania in these two aspects, but it also differs from
emania in the following aspects:

1. The refugee may be sent back when the circumstances upon which the
refugee status has been granted no longer apply or have changed to an extent that
the protection is no longer needed. (1951 Geneva Convention, Article 33; YUKK
Article 85). The departure of musta’'ma from the country depends on the duration
determined in the agreement (Zukhayli, 1995: X1/81).

2. Regarding the status of refugee, one migrates from his/her home country
to another (1951 Geneva Convention, Article 1). The change of countries does not
always take place in this system as we mentioned while explaining emania.

3. The obligation for receiving the status of refugee is to face oppression and
torment or have such fears in the home country or country of residence (1951
Geneva Convention, Article 1). However, for the execution of emania agreement,
such a condition is not considered. For example, a non-Muslim who is safe in
his/her country can apply for the emania agreement for commercial purposes.
Therefore, there is an intention and extension relationship between emania and
status of refugee.

4. The basic reason for applying the status of refugee is the desire to escape
from the oppression and torment in the home country or country of residence.
However, regarding the emania agreement, the basic reason for applying is the
concerns regarding the safety in the country to which the applier has surrendered
or where the applier plans to live.
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4.2, Status of Refugee and Zimmi

The differences between the status of refugee and emania are totally present
between the status of refugee and zimmi. In addition to these differences, status of
refugee differs from the status of zimmi regarding receiving citizenship. Although
status of zimmi grants such right to the people demanding guardianship (Qasani,
1986: V1/281; Zaidan, 1982: 63), status of refugee reflects the facilitation regarding the
process of granting citizenship to refugees solely (1951 Geneva Convention, Article
34).

4.3. Status of Refugee and Mubhajir

As the information regarding protection system indicates, status of refugee
has two aspects common with the status of muhajir. The first of these is that people
with these two statuses flee their places of residence and take refuge in another
country or society. The second is related to the main reason of such a displacement
which is facing oppression or torment or having such fears.

However, there are also two main differences between the status of refugee
and mubhajir. These differences are as follows:

1. Although religious identity has no effects on receiving the refugee status
(1951 Geneva Convention, Article 7), the status of muhajir can only be granted to
Muslims. Non-Muslim's application to take refuge in an Islamic country is accepted
but their applications are responded within the status of emania and zimmi.
Accordingly, religious identity is considered in accepting the asylum-seekers as
citizens, which is not the case in accepting the application of seeking refuge
between two institutions.

2. Regarding the case of refugees, those taking refuge are not granted
citizenship. Status of muhajir, on the other hand, provides such opportunities to
those who migrate to an Islamic country.

5. Conclusion

The status of a refuge, the general structure of which was determined with
common sense in the 20th century, has aspects common with the classical
guardianship institutions in Islamic law. There is no difference between the status of
refugee and classical guardianship institutions in terms of receiving legal protection if
those applying for taking refuge have necessary qualifications. The status of refugee
provides the opportunity of living in peace to the people whose applications have
been accepted, which is also the case for other guardianship mechanisms. In addition
to these common aspects, there are other similar concepts and points between the
system of refugees and each classical guardianship institution.
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There are also certain structural differences between the status of refugee and
other institutions. The system of refugees has a different structure than the status of
emania and zimmi regarding the basic reasons of applying for guardianship. On
one hand, the status of refugee differs from other protection systems in terms of
granting citizenship to appliers and considering religious identities while granting
citizenship. On the other hand, the system of refugees does not promise granting
citizenship to any refugees, and guardianship institutions in Islamic law provides
the opportunity to benefit from citizenship considering the religious identities of
those applying for taking refuge. Any Muslims taking refuge are granted
citizenship while any non-Muslims are given the chance of preferring the status of
emania or zimmi, and those selecting zimmi status are accepted as a citizen.
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Islam Hukukundaki Himaye Gelenegi Miivicehesinde

Miiltecilik Sistemi
OZET

Miilteci statiisiiniin Islam himaye hukukundaki yerini tespit etmek amaciyla
hazirlanan bu bildiri calismasinda miiltecilik, Islam hukukundaki klasik koruma
sistemleri ile karsilastirmali olarak incelenmistir. 20. yiizyilin baglarindan itibaren
meydana gelen savaslarin yol actig1 kitlesel gogler sonucunda ihdas edilmis bir
koruma sistemi olan miiltecilik, Islam hukukundaki himaye sistemleri arasinda daha
cok, eman ve muhacirlige benzemektedir. Ozellikle, gerektirdigi haklar ve gegici
ikamet agisindan emana benzeyen miilteci statiisii, sigmmma saiki ve yer
degistirmenin gerekliligi bakimindan emandan farklilik arz etmektedir. Miilteciligin
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mubhacirlige benzeyen yonii ise her ikisinde de baski veya zuliim gerekgesiyle
siginma talebinin s6z konusu olmasidir. Ancak muhacirlik, sigian kisi ile
sigimilan {ilkenin dini aidiyetinin Islim olmasi durumunda vatandaslik hakkini
tanirken, miiltecilik statiisii siginana boyle bir imkan vermemektedir.

Anahtar Kelimeler: Miiltecilik, Eman, Muhacirlik, Koruma Sistemleri

The Refugee System in Comparison Political Asylum
Tradition in Islamic Law

Abstract

In this paper, which aims to determine the status of refugees in terms of Islamic political
asylum law, the term ‘refugee’ has been emphasized by comparing it with the classical
protection systems of Islamic law. The refugee status has been introduced as a protection
system after the massive migration caused by wars that have been occurred since the
beginning of the 20th Century, similar to Emania and the Muhajir in terms of those political
asylum systems that exist in Islamic law. The refugee status, similar to Emania, especially in
terms of the laws required and temporary rights, is different from Emania in terms of reasons
for asylum and requirements related to relocation. The similarity of refugee to Muhaijir is that
in both of them there is a demand for asylum due to repression or persecution. However,
Mubhajir provides the right of citizenship on the condition that the religious affiliation of the
asylum seeker and the asylum country are Islamic.

Keywords: Refugee, Emania, Muhajir, Protection Systems
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